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Inquiries

Any submissions, comments or inquiries regarding this paper should be directed in the
first instance to the Executive Officer, Utilities Commission at any of the following:
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Utilities Commission
GPO Box 915
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Telephone:
08 8999 5480

Fax:
08 8999 6262

Email:
utilities.commission@nt.gov.au
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CHAPTER
INTRODUCTION
Background
1.1 In February 2008, the Commission published a consultation paper “Review of

the NT Electricity Ring-fencing Code: Proposed Variations” (the Consultation Paper)
proposing a comprehensive revamping of the Northern Territory Electricity Ring-fencing
Code. This possibility was first foreshadowed in the “Possible Review of Certain
Regulatory Instruments” Issues Paper published by the Commission in August 2007 and
confirmed in the Commission’s Response Paper published in January 2008.

1.2 In the Consultation Paper, the Commission proposed that it revoke the existing
Code in its entirety, and promulgate a new version of the Code. A draft Code (hereafter
referred to as the “February Draft”), showing how a final Code may look with the
proposed variations incorporated, was also provided.

1.3 Following consideration of submissions received in response to the February
Draft and its own further deliberations in consultation with its legal advisers, the
Commission decided to proceed with the proposed variations to the Code, although with
some further amendments to the proposed draft Code.

1.4 In May 2008, the Commission published a further paper “Review of the NT
Electricity Ring-fencing Code: Proposed Draft Code”. This paper was the Commission’s
formal notice in accordance with clause 7.4 of the Code that it has made a draft decision
to proceed with the proposed variation. Again, a draft Code (hereafter referred to as the
“May Draft”), showing how a final Code may look, was also provided.

1.5 Following publication of the May Draft, submissions were received from:
* Power and Water Corporation (Power and Water); and

¢ Northern Territory Treasury (NT Treasury).

Purpose of this Paper

1.6 As foreshadowed in August 2008 following receipt of submissions on the May Dralft,
given that significant matters have been raised, the Commission has decided to release a
further draft for comment rather than going straight to a final decision.

1.7 The Commission has not been able to agree with everything that was put to it in the
submissions. This Paper recapitulates the rationale that lies behind the draft Code and
explains the positions that the Commission has taken on the contentious issues.

1.8 In light of some of these views, the Commission has made some further
modifications and refinements to the proposed Draft Code.

Utilities Commission October 2008
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Call for submissions

1.9 Submissions are invited from interested parties concerning the issues raised in
this Paper and related matters.

1.10 Submissions, comments or inquiries regarding issues raised in this Paper should
be directed in the first instance to:

Executive Officer Telephone: (08) 8999 5480

Utilities Commission Fax: (08) 8999 6262

GPO Box 915

DARWIN NT 0801 Email: utilities.commission@nt.gov.au
1.11 To facilitate publication on the Commission’s website, submissions should be

made electronically by disk or email. However, if this is not possible, submissions can be
made in writing.

1.12 The closing date for submissions is Friday, 21 November 2008.

1.13 The Commission will consider any submissions which are received by the closing
date, but it is not obliged to consider submissions received after that date.

Confidentiality

1.14 In the interests of transparency and to promote informed discussion, the
Commission intends to make submissions publicly available. However, if a person
making a submission does not want their submission to be public, that person should
claim confidentiality in respect of the document (or any part of the document). Claims for
confidentiality should be clearly noted on the front page of the submission and the
relevant sections of the submission should be marked as confidential, so that the
remainder of the document can be made publicly available. In addition, a copy of the
submission suitable for publication (i.e., with any confidential material removed) should
also be provided.

Timetable

1.15 The present intention of the Commission is to follow a timetable for consultation
under the requirements of clause 7 of the Code which would enable a new Code to be
introduced with a commencement date of 1 January 2009.

October 2008 Utilities Commission
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CHAPTER

ISSUES RAISED IN SUBMISSIONS

Main features of the May Draft

2.1 The February Draft proposed two main sets of changes to the Code.

2.2 First, the Commission proposed to expand the ring-fencing minimum obligations
contained in the Code in a number of respects including in relation to the requirement
relating to the basis which on a Prescribed Business carried on by Power and Water deals
with a Contestable Business carried on by Power and Water (related-party contracts). It
was also proposed that goods and services subject to a related-party contract must be
provided to third parties who seek the same type of goods or services (third-party
contracts) on terms which are fair and reasonable and non-discriminatory.

2.3 Secondly, the Commission proposed to introduce requirements relating to default
terms and conditions for certain types of goods or services currently provided under
related-party contracts. The purpose of this was to provide transparency as to the terms
and conditions on which these goods or services are provided, and to enable third parties
to have the option of acquiring the same goods or services from Power and Water on these
default terms and conditions.

2.4 The May Draft differed from the February Draft in a number of key respects.

2.5 First, provision was made for the phase in of arm’s length (third-party) contracts
by Power and Water.

2.6 Secondly, in relation to both related-party and third-party contracts, the
Commission’s role was redirected to the approval of processes to be followed by Power
and Water rather than approval of the resultant contracts themselves, with an increased
emphasis instead on the Commission’s compliance role.

2.7 Thirdly, in order to allow additional time to take into account the likely direction
regarding the NT Government’s decisions regarding wholesale generation pricing
arrangements, a nine month development period for draft “Default Terms and Conditions
Procedures” was allowed, rather than the shorter development period proposed in the
February Draft.

2.8 Finally, the Commission proposed an additional clause on ‘Decision Making, Public
Consultation and Disclosure of Information by the Commission’, aimed at providing a
comprehensive, but flexible, structure for public consultation by the Commission and the
gathering of information which the Commission may require for its decision making. This
clause included provision for the release of confidential information if, in the opinion of
the Commission, there is a net public benefit.

Utilities Commission October 2008
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Views in submissions on the May Draft

2.9 In its submission, Power and Water expressed concerns in relation to three
broad areas:

* the timing of the Commission’s review and proposed changes in the context of
the broader Government electricity reform program;

* that the Commission would be acting beyond its powers both in extending the
Code to cover the conditions on which Power and Water deals with third parties
and in relation to the release of confidential information if, in the opinion of the
Commission, there is a net public benefit; and

* that there would be practical difficulties in attempting compliance with some
aspects of the proposed Draft Code and that the proposed Draft Code is
inconsistent with general regulatory practice.

2.10 In relation to the timing of the Commission’s review, Power and Water noted
that:

“The Northern Territory Government is only in the first stage of its reform process. Early
indications are that elements of the national regime can be tailored to the Northern
Territory, but there is no detail at this stage as to which elements or how. Government
has not yet considered the range of legislative and regulatory instruments that will need
amendment, how they might be amended, and how these changes will impact on the
overall objectives of reform.

Given this, now is not the appropriate time for the Commission to review the Code. A more
appropriate time would be to wait until the Government has further progressed its reform
program, assessed its objectives and communicated its policy needs to the Commission
for implementation.” (pp.8-9)

2.11 Power and Water also argued it already faces considerable challenges in
managing the changes that will result from the Government review, arguing that:

“Ring-fencing will be a very small part of this, especially given that the Current Code is in
effect and establishes high level principles which are almost identical to that operating in
the NEM” (p.8)

2.12 Further:

“There have been no material instances of non-compliance and there are no retailers that
could be disadvantaged by the ordinary operation of the Current Code. There is therefore
no urgent need to change.” (p.9)

2.13 The second key area in which Power and Water expressed concerns relates to the
extension of some aspects of the Code to its relationships with third parties, both in
relation to contracts for the supply of goods and services to third parties:

“..the Commission is acting beyond its power in seeking to use the Code to require
prescribed businesses to offer to enter into contracts with “third parties” on the basis of
default terms and conditions that have been approved by the Commission.” (p.10)

“..Power and Water submits that the Code should be limited to dealings only between an
Electricity Entity's Prescribed Businesses and its related or associated businesses. This is
consistent with the definition of 'ring-fencing' used in the Utilities Commission
Regulations.” (p.11)

and in relation to Power and Water’s contracts with outsourced service providers (i.e.,
where Power and Water sub-contracts or outsources the performance of any of its
business functions):

“This obligation could potentially operate to require an Electricity Entity to ensure that its
Outsourced Service Provider adheres to the Code in respect of all of the Outsourced
Service Provider's other dealings including its dealings with third parties unrelated to the
Electricity Entity. This is clearly not the intended operation of this requirement and
extends significantly beyond the requirements of any other ring-fencing arrangements in
any other jurisdiction in Australia.” (p.11)
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2.14 NT Treasury also expressed some concerns in this area:

“Treasury acknowledges that, in the absence of effective competition, there may be a case
for providing potential or actual competitors with certainty that contracts entered into
between PWC and third parties are on efficient and equivalent terms to establish an
environment that is conducive to competition.

However, the proposed approach would enable the Commission with the broad discretion
to intervene in legitimate commercial transactions. This has the potential to generate
significant regulatory uncertainty and discourage market entry. This also could expose
the Commission to legal risk in the event that the authority is challenged.

If the Commission is inclined to regulate third part contracts, Treasury considers that
greater prescription for exercising this authority; including clearly defined default terms
and conditions a robust dispute resolution mechanism is warranted.” (p.2)

2.15 Both Power and Water and NT Treasury also considered that the Commission
may be moving beyond the scope of its existing powers in relation to the possible release
of confidential information.

2.16 Power and Water argued that:

“Power and Water’s legal advice is that clause 13.6 is an inherently invalid provision of
the Proposed Draft Code because of its inconsistency with section 26(2) of the Utilities
Commission Act, and that it should be deleted from the Proposed Draft Code. Instead, the
capacity of the Commission to deal with confidential information and the rights and
obligations of the Commission relating to that information should be left to section 26 of
the Utilities Commission Act.

...The grounds for disclosure set out in clause 13.6 go well beyond the circumstances that
the Act identifies as permitted disclosures of confidential information. Power and Water’s
legal advice suggests that these should be deleted.” (pp.12-13)

2.17 NT Treasury argued that:

“Enabling the regulator to release confidential information is one mechanism for
disseminating market information and promoting competitive conduct. However, the
proposed degree of discretion to be afforded in the exercising this authority may also act
as a deterrent to market entry as well as potentially exposing the Commission to legal
risk.

Further, given the commercial and market implications, the treatment of confidential
information should be dealt with through legislation rather than industry codes or
guidelines.

...As such, to the extent that the Commission considers the existing statutory information
disclosure provisions are inadequate, a review of the relevant sections of the Utilities
Commission Act would appear to represent a more effective approach.” (pp.2-3)

2.18 Power and Water also expressed concern about the practical workability of the
May Draft.
“Several of the amendments to the Proposed Draft Code are unclear and unworkable from
a practical perspective and in some cases flawed or inconsistent with existing work being
done by the Commission.
...A more simply drafted Code, which focuses on setting out high level ring-fencing
principles, could achieve the same purposes with:
e Less costs associated with compliance; and

e Likely a higher rate of compliance.” (pp.19-20)

2.19 Finally, Power and Water argued that the May Draft was not consistent with
general regulatory practice:

“It is highly unusual for a Ring-Fencing Code to deal with the range of matters that the
Commission currently intends to regulate in the Proposed Draft Code. As noted above,
ring-fencing conventionally relates only to issues such as accounting separation, cost
allocation, controls over information flows and arrangements between prescribed network
businesses and related retail and or generation businesses.

While the current Code is very similar to Codes and Guidelines which are in operation
interstate, the Proposed Draft Code is without precedent.” (p.16)
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“..Power and Water considers that the Commission is deviating from regulatory practice
adopted in other jurisdictions and in doing so imposing unnecessarily complex and
onerous requirements on Power and Water and other potential suppliers in seeking to use
the Proposed Draft Code to approve the default terms and conditions under which
different parts of Power and Water (as an Electricity Entity) provide and receive goods
and services to and from one another.” (p.19)

Commission’s response

The timing of this review

2.20 The Commission acknowledges that, in line with other jurisdictions, it is possible
that economic regulation of the electricity industry in the Northern Territory could be
passed over to the Commonwealth at some time in the future. It has been suggested to
the Commission that it should therefore refrain from making any amendments to the
Code and leave reform to the new regime instead. In support of that submission, Power
and Water also argued to the Commission that there is no pressing need for reform to the
Code at present because there have been no new entrants to the electricity market in the
Northern Territory.

2.21 The Commission has a number of problems with these propositions.

2.22 First, it is not for the Commission to say whether a new regime would be better able
to achieve the objectives set for economic regulation. That is a matter for the policy
makers and, ultimately, the parliament. Rather, the Commission is bound to continue to
exercise its powers and responsibilities in the pursuit of its statutory objectives and
according to law. In this regard, the Commission has a statutory duty to “make, monitor
the operation of and review from time to time” the Code (emphasis added). The
Commission takes the view that if, on monitoring the operation of the Code, it concludes
that the Code needs review, the Commission has a duty to undertake the review,
regardless of what might eventually happen to the Commission under some future
legislative regime.

2.23 Secondly, a principal objective of the present regime continues to be the
encouragement of competition in the Northern Territory market (see section 3 of the
Reform Act). The Commission has been provided with some detailed market intelligence
that suggests that the lack of a robust ring-fencing code delivering certainty and
transparency to prospective new participants is at least one reason why there have been
no new entrants in the retail market in the Northern Territory and why Power and Water
is the sole market participant and retail supplier. There is a perception that processes for
negotiating supply contracts could be improved to give greater certainty that the price
and other conditions are fair and reasonable. In addition, NT Treasury has stated to the
Commission that deficiencies in the market and regulatory arrangements, as well as
small scale, pose significant barrier to competition in the Northern Territory electricity
market.

2.24 Therefore, the Commission has concluded that it is proper and necessary for it to
review the Code now. Nevertheless, in doing so, the Commission has had regard to the
regulatory regimes in other jurisdictions (and particularly the Commonwealth) in
developing the Code and it is satisfied that the revised draft Code attached to this Paper
is consistent with good regulatory practice throughout the country.

The scope of the new Code

2.25 It was argued to the Commission that the proposed Code has features that differ
from ring-fencing codes in other jurisdictions and that some of those features are beyond
the power of the Commission.

2.26 The Commission does not accept that argument. Under section 24 of the
Commission Act, the Commission is empowered to make codes or rules relating to the
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conduct or operations of the industry whenever the Commission is authorised to do so by
a relevant Act or by regulations made under the Commission Act. By a regulation made
on 4 July 2001 under the Commission Act, the Commission was authorised “to make a
Code relating to ring fencing in a regulatory industry’.

2.27 For the purpose of the regulation, “ring-fencing” was defined to mean “the separate
operation of related or associated businesses of a licensed entity in a regulated industry’.

2.28 Ring-fencing is achieved in different ways in different jurisdictions. In many places
it has been achieved by requiring the different parts of the business to be conducted by
separate entities. That has not happened in the Northern Territory. Further, in other
jurisdictions, ownership and control of the distribution and transmission businesses is
separated entirely from ownership of generation and retail businesses. That has not
happened in the Northern Territory either.

2.29 There is no single model for ring-fencing. The regulation authorises the Commission
to make a Code relating to the separate operation of related or associated businesses of a
licensed entity in the electricity industry in the Northern Territory. To be effective, the
Code has to be tailored to that industry. The fact that it is different from the model used
in other places is not to the point.

2.30 In this case, the Commission’s endeavour has been to develop a Code that ensures
the ‘separate operation’ of the various businesses owned by the only licensed entity in the
Northern Territory in ways that are designed to deliver sufficient certainty and
transparency about how the separate businesses interact with each other to ensure that
prospective new entrants are not discouraged by the fact that they will have to secure
supply from a business owned and conducted by their competitor.

2.31 In short, the Commission is satisfied that the revised draft Code attached to this
Paper is within its power.

2.32 In addition, the NT Treasury has stated to the Commission that the decision to
retain Power and Water as a vertically integrated generation, network and retail business,
while at the same time relying on competition to promote efficiency and reliability of
supply, heightens the importance of an effective ring-fencing regime. In particular, NT
Treasury has stated that effective ring-fencing involves ensuring that the market is
delivering fair and reasonable prices and standards and does not discourage investors
from entering the market or lead to inefficient consumption decisions.

2.33 The Commission agrees. The revised draft Code attached to this Paper is designed
to do exactly what NT Treasury says it should. It will contribute to the transparency and
certainty that are necessary pre-conditions of new entrants coming to the market.

The burden of compliance: third-party provisions

2.34 It was argued to the Commission that the requirement made of Power and Water in
the February and May Drafts to prepare default contracts for the supply of services from
the regulated part of the business to third parties would, among other things, impose an
excessive operational burden on Power and Water.

2.35 In particular, the Commission notes that the default third-party contract provisions
proposed in the February and May Drafts, in a number of respects:

* require prescribed businesses to offer to enter into contracts with third parties;

 are not drafted in ways which make these provisions easy to follow and
therefore implement; and

* encompass services for which the default terms and conditions may be many
and varied, such that it would be very onerous to define and standardise all
services, variants of services, terms and conditions of variants of services and
prices for services.
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2.36 After consideration, the Commission accepts these arguments and has therefore
decided, on practical grounds, to delete the default third-party contract provisions from
the revised draft Code attached to this Paper. To compensate, the Commission has
clarified and made more practical the provisions relating to related-party contracts.

The burden of compliance: related-party provisions

2.37 It was argued to the Commission that the requirement made of Power and Water in
the February and May Drafts to prepare formal contracts for the supply of services from
the regulated part of the business to an unregulated part and to have the terms of those
contracts approved by the Commission would impose an excessive operational burden on
those entities.

2.38 While the May Draft ameliorated the burden of those requirements, it still required
that formal terms and conditions be prepared but only required approval in respect of the
nominated goods and services described in Schedule 3 of the draft Code.

2.39 It was argued that this requirement will impose on Power and Water an
unnecessary administrative burden which will involve expense that ultimately will be
passed on to consumers. It was suggested to the Commission that, in carrying out its
functions, the Commission must have regard to the need “to promote economic efficiency”
(see section 6(2)(d) of the Commission Act) and that the requirement to establish formal
terms and conditions ran counter to that objective.

2.40 Having considered this submission, the Commission concludes that it should still
require the terms and conditions to be reduced to writing. There are two reasons for this.

2.41 First, sub-section 6(2) of the Commission Act lists all of the objectives to which the
Commission must have regard in performing its functions. While one of them is to
promote economic efficiency, others are “to promote competitive and fair market conduct”
and “to facilitate entry into relevant markets”. The Commission has concluded that the
model embodied in the draft Code strikes a proper balance between all of the
requirements of sub-section 6(2). Even if the proposed obligations are more onerous than
those obligations which apply in the presently existing Code, they go no further than is
necessary to achieve the statutory objective of promoting competition and efficiency.

2.42 Secondly, while the Commission accepts that the draft Code will impose some new
obligations on Power and Water that it did not previously have, it does not believe that
the new obligations are materially more onerous than those that are implicit in the
presently existing Code. Besides, the requirement to document the terms and conditions
on which one licensed business unit of Power and Water supplies goods and services to
another licenced business unit of Power and Water is already a condition in Power and
Water’s electricity licences. The Commission included this licence condition on the
grounds that it was conducive to the promotion of a competitive market. In relation to
that licence condition, the Commission has previously secured from Power and Water an
undertaking that it would reduce such terms and conditions to writing. The Commission
considers that the burden imposed by the draft Code is not materially greater than the
burden already accepted by Power and Water as part of this licence undertaking.

Confidentiality

2.43 The confidentiality regime proposed in the May Draft was criticised on a number of
grounds. In its submission, NT Treasury suggested that “to the extent that Commission
considers the existing statutory information disclosure provisions are inadequate, a review
of the relevant sections of the Commission Act would appear to represent a more effective
approach”.

2.44 The Commission accepts that argument. The relevant provisions have been deleted
from the revised draft Code attached to this Paper.

2.45 However, the Commission believes that, for the new Code to be fully effective, the
right of confidentiality of regulated entities has to give way to the public interest, in some
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circumstances. The inability to disclose relevant information is an impediment to the
achievement of the need to provide transparency and certainty to prospective new
entrants and to consumers.

2.46 The Commission has undertaken a review of legislation in the other Australian
jurisdictions. There is a public interest exception to the regulator’s obligation of
confidentiality under the National Electricity Regime and in the legislation in each of
South Australia, Victoria and Queensland.

2.47 Indeed the relevant provisions of section 26 of the Commission Act are identical
with the provisions of section 30 of the Essential Services Act (SA) Act with the exception
of sub-section 3 of the South Australian Act which says:

“The Commission may disclose confidential information if the Commission is of the opinion

that the public benefit in making the disclosure outweighs any detriment that might be

suffered by a person in consequence of the disclosure.”

2.48 The Commission will be recommending to the Regulatory Minister that such a
provision be inserted into the Utilities Commission Act.

Commission’s Revised Draft Decision

2.49 The Commission’s revised Draft Decision is that it will revoke the existing Code in
its entirety, and promulgate a new version of the Code in the form of the Revised Draft
Code as set out in Appendix A of this paper.
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CHAPTER

EXPLANATORY NOTES

Comments on changes to the Draft Code

4.1 This chapter describes the material changes from the current Code, promulgated in
April 2002, to the revised Draft Code now proposed by the Commission.

4.2 The notes are intended to be by way of overview and are not a clause by clause
explanation of each clause of the Draft Code.

4.3 To the extent possible in the circumstances, the Commission in preparing the Draft
Code has retained the existing chapter structure of the Code, although some chapters have
different numbers in the Draft Code.

4.4 Some changes have been made to nomenclature. For example, a Related Business
is called a Related Contestable Business in the Draft Code.

Clause Subject Comment

No.

1.2 Commencement Date The Commencement Date is 1 January 2009 or
such later date as the Code is made.

1.3 Previous Versions of The new Code will wholly replace previous

the Code versions of the Code from the Commencement

Date.

1.4 Application of the Code | The Code will continue to apply only to an

Electricity Entity that carries on a Prescribed
Business in the Northern Territory.

Clause 1.4(c) has been amended from the May
Draft to remove the reference to Outsourced
Service Providers. The obligations relating to
outsourced service providers are now contained
exclusively in clause 9.

1.5 Obligation to Remedy The obligation to remedy breaches of the Code is
now made explicit. It was probably implicit in the
existing Code but this puts the matter beyond
doubt.

An express requirement to remedy is commonly
found in other codes - e.g., clause 1.1.6
Electricity Industry Code (Qld).
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Clause Subject Comment
No.
1.6 Guidelines The Commission has power (section 7 of the

Commission Act) to publish guidelines relating to
the performance of its functions. This provision
explains how the Commission will issue
guidelines in relation to the Code or matters
arising under the Code.

2.1 Objectives of Code The statement of objectives of the Code has been
reworded. It makes clear that the purpose of the
Code is to achieve the objects of the Commission
Act and the Reform Act (as the relevant industry
regulation Act). It further elaborates in
clause 2.1(a)(iii on the objectives that specific
measures in the Code are directed towards
achieving. Clause 2.1(a)(iv) explicitly recognises
the need to strike an appropriate balance
between the public benefits sought to be achieved
by the Code and the costs to the Electricity Entity
of delivering those benefits.

2.2 Scope This provision is new. It is a brief summary of the
scope of the operative provisions of the Code.

3 Minimum Ring-Fencing | The scope of clause 4 of the existing Code as a

Requirements whole has been expanded by the inclusion of

further minimum ring-fencing requirements (as
outlined below) and by revision of some of the
existing provisions.

Clause 3 contains the central operating
provisions of the new Code. In developing the new
Code, the Commission has been mindful of the
need to minimise the administrative burden that
the Code inevitably places on Prescribed
Businesses while, at the same time, ensuring
that the ring-fencing model is sufficiently robust
to be effective in the unique circumstances of the
Northern Territory electricity market.

The Commission believes that the regime
embodied in clause 3 achieves a fair and
workable balance between the competing

interests.
3.2 Related Party Goods This provision is new. The existing Code does not
and Services seek to directly deal with the basis on which

goods or services are provided by a Prescribed
Business to a Related Business or by a Related
Business to a Prescribed Business. It only deals
with this indirectly by requiring that goods and
services in fact provided also be made available to
third parties, who wish to obtain them, on a non-
discriminatory arm’s length commercial basis.

A weakness of the existing Code is that it does
not directly set any standards for how goods or
services are to be provided by a Prescribed
Business to a Related Business.
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Clause Subject Comment
No.

Clause 3.2 of the new Code seeks to fill that gap.

The clause will define such goods and services as
related party goods and services and require the
Electricity Entity to ensure that such goods and
services are provided on terms and conditions
that are arm’s length.

It also provides that the Commission must be
provided with reasonable particulars of these
terms and conditions if it so requests. It does not
require the terms and conditions to be reduced to
formal contractual terms.

3.3 Minimum Ring-fencing | This provision is also new. It in part deals with
Requirements - the reverse of the position dealt with in
provision of nominated | clause 4.1(e) of the existing Code. A weakness of
goods and services of a | the existing Code is that it does not directly set
Prescribed Business to | any standards for how goods or services are to be
a Related Contestable provided by a Prescribed Business to a Related
Business Business.

The clause applies to two specific cases that are
also covered by clause 3.2. They are cases where
nominated goods or services are supplied by a
Prescribed Business to a Related Contestable
Business. In those cases, the terms and
conditions of supply must be reduced to writing
and the Electricity Entity is required to provide a
copy of the terms and conditions to the
Commission and also to ensure that supply is
actually made on those terms and conditions.

Nominated goods and services are defined in
Schedule 3. They are the services most likely to
be required by a new entrant to the market.

3.4 Minimum Ring-fencing | Clause 3.4 of the new Code is a reworded
Requirements - equivalent of clause 4.1(e) of the Code. Instead of
provision of nominated | goods or services being required to be supplied by
goods and services of a | a Prescribed Business to third parties who wish
Prescribed Business to | to obtain them on a ‘non-discriminatory arm’s
other Customers length commercial basis’, the requirement will
now be that the goods or services can only be
offered to third parties on terms or conditions
that are comparable to those terms and
conditions offered to a related business. (It
should be noted that the clause does not require
the Electricity Entity to offer the services to
competitors. It only seeks to regulate the terms
on which they must be offered if the Electricity
Entity chooses to make them available to a third

party.)
Further the clause applies not in respect of any
goods or services provided to a Related

Contestable Business by a Prescribed Business
but only to goods or services that are specifically

Utilities Commission October 2008



Page 14 Electricity Ring-fencing Code - Revised Draft Code

Clause Subject Comment
No.

defined in the Code as nominated goods and
services.

Comparable terms are defined in paragraph (b).
There are two kinds. The first are those that are
non-discriminatory and no less favourable to the
Customer than those on which the same services
are supplied to the Related Contestable Business.
If those conditions are satisfied, there is no need
for the Electricity Entity to involve the
Commission.

The second kind of comparable terms are those
that are approved by the Commission. The
Commission has no discretion to refuse to
approve them if they meet the test in
paragraph (d). It may approve them if they meet
the test in paragraph (e).

It should be noted that a ‘no less favourable’
requirement exists wunder the transmission
ring-fencing guidelines made by the ACCC/AER
under the National Electricity Rules. See
clause 7.2(b) of those guidelines. It is a ring-
fencing minimum obligation that a TNSP
providing ring-fencing services must offer those
services to its customers on terms and conditions
no less favourable than it provides to itself or its
associates.

3.5 Marketing Staff Clause 3.5 rewords the separation requirement
found in clause 4.1(g) of the existing Code to put
the onus on the Prescribed Business to ensure its
Marketing Staff are not used in the Related
Contestable Business rather than vice versa as
clause 4.1(g) currently provides. The end result of
separation between the two is in substance

equivalent.
3.6 Branding and Clause 3.6 is new. Requirements of this type are
Marketing found, for example, in electricity ring-fencing

requirements in Victoria: see Electricity Industry
Guideline No. 17.

3.7 Claims about Service Clause 3.7 is new. Requirements of this type are
Standards found, for example, in electricity ring-fencing
requirements in Victoria: see Electricity Industry
Guideline No. 17.

3.8 Websites Clause 3.8 is new. Requirements of this type are
found, for example, in electricity ring-fencing
requirements in Victoria: see Electricity Industry
Guideline No. 17.

3.9 Confidential Minor amendments have been made to this
Information clause. It now applies to information provided by
‘or in respect of a Customer. It clarifies that
disclosure of information also can only be made if
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Clause Subject Comment

No.
otherwise permitted by law. The Commission is of
the view that these provisions are too restrictive
but it accepts that reform of the existing
confidentiality regime is a matter for the
parliament and not for the Commission.

4.4 Matters to which the Clause 4.4 has been expanded to include the
Commission will have objectives of the Code as one of the things to
regard when which the Commission will have regard when
considering draft considering draft Procedures under clause 4.
Procedures

4.5 Approval by Clause 4.5(a)(vi) provides another example of the
Commission of type of conditions which the Commission may
Procedures impose in approving Procedures under clause 4.

5.4 Matters to which the Clause 5.4 has been expanded to include the
Commission will have objectives of the Code as one of the things to
regard in making a which the Commission will have regard when
decision making a decision under clause 5.

7 Compliance Procedures | Clause 7 of the Draft Code follows but expands
and Compliance on basic structure of clause 8 of the existing
Reporting Code.

7.1 Compliance Procedures | Clause 7.1(b) further defines the types of
compliance procedures which are required to be
put in place by an Electricity Entity.

7.3(d) & | Costs of audit A minor amendment is made to further specify

(e) the circumstances in which an Electricity Entity is
responsible for audit costs, and to further provide
a mechanism for recovery of those costs by the
Commission.

8 Exemptions from The previous clause 8.1 has been deleted. The

Compliance with Commission considers that the preferable

Specified Obligations regulatory approach is that exemptions in place
under the previous Code should not be
automatically carried over into the new Code, and
that if an Electricity Entity seeks the
continuation of an exemption it should make
fresh application.

8.2 Matters to which the Clause 8.2 has been expanded to include the
Commission will have objectives of the Code as one of the things to
regard on the which the Commission will have regard when
application for an making a decision under clause 8.
exemption

9 Outsourcing Clause 9 of the Draft Code is new.

It is designed to provide specifically for the now
common  situation of businesses using
outsourced service providers to provide services
to them in relation to the conduct of their
businesses.

Utilities Commission
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Clause Subject Comment
No.

Clause 9 follows the general form of other
regulatory instruments relating to outsourcing.
See for example, the Victorian Electricity Industry
Guideline No. 17, Electricity Ring-Fencing,
clause 6; Tasmanian ‘Functional Ring-fencing
Guideline’ 2004, clause 4.6; ESC Victorian Rail
Access Regime, Ring Fencing Rules, clause 2.8.

10 Interpretation of Clause 10 of the Draft Code is new.
requirements under the

Code It follows the form of provisions now commonly

found in regulatory instruments which provide
for the regulator to determine contested
questions or make decisions about the
application of regulatory standards expressed in
terms of standards involving issues of judgment
or degree or which necessarily involve the making
of value judgments against standards expressed
as concepts.

However, to address concerns expressed by some
stakeholders, it is also made explicit that this
discretion would be exercised in a manner
consistent with the objects of the Code, the
Commission Act and the Reform Act.

Other regulatory provisions give discretion to the
regulator to decide whether a service is
contestable or non contestable: e.g. Victorian
Electricity Industry Guideline No. 14, clause 5.2.

Examples of the former type are to be found in
the Victorian electricity distribution licences
(clause 21.3), retail licences (clause 6.3) and
Electricity Industry Guideline No. 14 (clause 7).

10.3 Arm’s Length It is considered desirable to use the defined term
‘arm’s length’ and give further definition of the
expression. The definition draws on case law
about the meaning of the term.

11.2 Compliance with This clause is inserted for reasons of clarification.
Applicable Laws It makes clear that whatever the Commission
does under the Code cannot be inconsistent with
other applicable laws.

12 Decision Making, This clause is new.
Public Consultation
and Disclosure of
Information by the
Commission

There are a range of decision making matters
under the Code where it may be considered
appropriate for the Commission to consult with
other persons, or the public generally, about the
matter for decision.

This clause aims to provide a comprehensive, but
flexible, structure for public consultation by the
Commission and the gathering of information
which the Commission may require for its
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No.

decision making, and will apply where the Code
does not otherwise make specific provision for the
procedures and processes which the Commission
must follow.

13 Interpretation The Draft Code contains a number of additional
defined terms in clause 13.2.

Some of the additional defined terms are to give
effect to the new provisions of the Draft Code. A
number of the terms contain definitions of
concepts used in the existing Code.

In addition a number of the existing defined
terms have been amended or renamed.

Comments on a number of the specific defined
terms are contained below.

The definitions in the existing Code which have
been omitted from the Draft Code are:

Contestable Market

Related Business - now a Related Contestable
Business

13.2 Associate A minor drafting change has been made to this
clause to reflect amendments to the Corporations
Act since the introduction of the initial definition.

13.2 Commencement Date The definition operates so that the intended
commencement date of the new Code of
1 January 2009 can be delayed if necessary.

13.2 contestable and These definitions have been introduced, and the
non-contestable definition of Contestable Market omitted.

The operation of some provisions of the Draft
Code will depend on whether the particular goods
or services in question are supplied on a
contestable or non-contestable basis.

13.2 competition and These definitions are included to clarify that the
Competitor provisions of the Code which operate by reference
to competitors of an Electricity Entity or refer to
competition in the electricity supply industry are
intended to operate whether there is actual or
only potential competition in relation to the thing
in question.

13.2 Customer The definition has been amended so, where the
context requires, the term also includes
customers of a licensed retailer.

Presently the term extends only to direct
customers of Power and Water and would not
include customers of any other Electricity Entity
which entered the NT market (e.g., another
retailer). The existing definition unduly restricts,
for example, the operation of the minimum

Utilities Commission October 2008



Page 18 Electricity Ring-fencing Code - Revised Draft Code

Clause Subject Comment
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ring-fencing obligations in relation to treatment of
confidential information of customers.

13.2 Director Minor amendments are made to this definition to
deal with the position of Electricity Entities other
than Power and Water, and to more correctly
represent the procedure by which directors of
Power and Water are appointed.

13.2 Electricity Entity The definition has been amended to omit
reference to the term including, where the
context requires, the Associates of the Electricity
Entity. The current definition creates potential
uncertainty or confusion as to the circumstances
in which the Code places an obligation on an
Associate as well as an Electricity Entity.

13.2 fair and reasonable The Code does not attempt to further define what
is “fair and reasonable’ but provides that
questions of whether something is fair and
reasonable may be determined by the
Commission according to its opinion of the
matter.

13.2 non-discriminatory The definition draws on approaches taken in
other regulatory instruments.

Paragraph (a) of the definition is similar to a
number of regulatory provisions. See for example,
clause 21 Victorian electricity distribution
licences; clause 2 Victorian Electricity Industry
Guideline No. 17 - Electricity Ring-Fencing;
Tasmanian ‘Functional Ring Fencing Guideline’
2004 clause 3.

Paragraph (b) of the definition is similar to the
ring-fencing requirements in section 13.11(f) of
the WA Electricity Networks Access Code 2004.

13.2 Related Contestable The definition has been simplified so that
Business essentially a Related Contestable Business will
consist of all those businesses (or components of
businesses) carried on by an Electricity Entity
within the electricity supply industry in the
Territory which are outside the scope of a
Prescribed Business. That is Related Contestable
Businesses will consist of the residue. By
definition those elements will be contestable
business activities which could be carried on also
by a third party.

Schedule | Transitional provisions | Although the Draft Code requires certain
2 Procedures to be submitted to the Commission for
approval within defined periods after the
commencement of the Code (reflecting the
provisions of the existing Code), the Commission
will not require Power and Water to resubmit
approved Procedures again once the new Code
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No.
comes into force. Schedule 2 provides the
machinery for the existing approvals to continue
in force.

Schedule | Nominated goods and Schedule 3 sets out those services which are

3 services nominated goods and services under the Code.

Utilities Commission
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APPENDIX

OCTOBER DRAFT CODE

The Draft Code shows how the final Code may look with the proposed variations
incorporated.

A ‘delta view’ showing the substantive changes proposed by the October Draft (which
follows) compared with the version of the Code currently applying is also available on
the Commission’s website. Only substantive changes are marked up. Minor changes
and certain formatting and consequential changes are not marked up in that
document. While the Commission has taken all reasonable care in preparing the ‘delta
view’ document, it is provided for the purpose of general guidance only. Interested
parties should refer to the original Codes rather than rely on the delta view document.
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FOREWORD

This Third Version of the Northern Territory Eldctty Ring Fencing CodeGodse:

. is made by the Utilities Commission of the North&arritory pursuant to section 24 of tbiélities
Commission Act

. commences operation on 1 January 2009; and

. replaces the previous versions of @ede

Notice of the making of th€odewas published in th€azetteon [insert daté.

Any questions regarding tl@deshould be directed in the first instance to thedtive Officer, Utilities
Commission, at any of the following:

Level 9, 38 Cavenagh Street

DARWIN NT 0800

Postal address

GPO Box 915

DARWIN NT 0801

Telephone: (08) 8999 5480 Fax: (08) 8999 6262

Email: utilities.commission@nt.gov.au

Amendment History

Version Date made Date of commencement
1 27 June 2001 1 July 2001

2 29 April 2002 29 April 2002

3 [insert daté¢ 1 January 2009
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1.2

13

1.4

15

1.6

Northern Territory Electricity Ring Fencing Code

Introduction

Authority

(@) This Codeis made by th€ommissionunder section 24 of th&ct and in accordance with
the authority granted to ti@ommissionby Regulation 2 of th¥ltilities Commission
Regulations

(b) In making thisCode theCommissionhas:
0] sought to promote and achieve the object ofiitte
(i) sought to promote and achieve the objects oEfRA; and
(i) had regard to the matters listed in section 6(2hefct.

Date of Commencement
(a) This Codetakes effect on and from ti@ommencement Date

Previous versions of the Code

(@) This Codeis the third version of the 'Northern Territory Elecity Ring Fencing Code’
made by th&€ommission

(b) This Codereplaces the previous versions of the 'Northermitbey Electricity Ring
Fencing Codehade by th&€ommissionon and from th&€€ommencement Date

(© On and from th€ommencement Datthe previous versions of the ‘Northern Territory
Electricity Ring Fencing Code' have continued agtion only in respect of matters and
things occurring before tteommencement Date

Application
(a) An Electricity Entity that carries on Brescribed Business the Northern Territory must
comply with thisCode

(b) An Electricity Entity that carries on Rrescribed Businestm the Northern Territory must
also comply with anguideline published by th€ommissionin relation to thiCode

(© An Electricity Entity that is required to comply with thi3odemust also ensure that its
AssociatesandEmployeesomply with applicable provisions of thizode

Obligation to remedy

(@) If an Electricity Entity breaches thi€odeit must remedy that breach as soon as
practicable.

Guidelines

(@) TheCommissionmay publishguidelinesrelating to the application or interpretation af,
matters arising under, thidde

(b) The Commissionmust publish guideline by publishing a copy on the website of the
Commissionand by giving notice of the making of tgeidelineor a copy of the
guidelineto eachElectricity Entity that is required to comply with tigpiideline

(© A guidelinetakes effect from the date of publication of thedeline by theCommission
or from a later date specified in theideline
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2.  Objectives and Scope

2.1  Objectives
@) The objectives of thi€odeare to:

)] promote and achieve the object of f;
(i) promote and achieve the objects of HiRA;

(i) without limiting paragraphs (i) and (ii) above, prote and safeguard competition
and fair and efficient market conduct in tkectricity Supply Industryby
promoting the simulation of competitive market cocidand preventing the
misuse of monopoly power, for example by requitithgctricity Entitiesto
implement measures which:

(A) prevent the misuse of monopoly power;

(B)  simulate behaviour and outcomes likely to exist tompetitive market;
and

(C) ensure that itRelated Contestable Businessa® not treated by its
Prescribed Businessars a manner which confers a non-commercial
discriminatory price or non-price advantage onRle¢éated Contestable
Businessas compared to aarm’s lengththird party in the same
commercial circumstances; and

(iv)  achieve an appropriate balance between the pudatieflts of requiring an
Electricity Entity to comply with thisCodeand the administrative costs to the
Electricity Entity of complying with thisCode

2.2  Scope
(a) The scope of thi€odeincludes:

0] to require that aklectricity Entity that carries on Rrescribed Busines# the
Northern Territory must comply with theinimum ring fencing requirements
specified in thiode

(i) to specify thaminimum ring fencing requirements

(i)  to establish a mechanism for the development aptbagl of certaimAccounting
ProceduresCost Allocation Procedureandinformation Procedureswith which
anElectricity Entity that carries on Rrescribed Businesm the Northern
Territory must comply;

(iv)  to provide mechanisms for adding to or amendingGloide

(V) to provide procedures for adding to or amendingsttape of the obligations under
this Code

(vi)  to provide procedures for ensuring compliance withrequirements of thiSode
(vii)  to provide procedures for compliance reporting;

(viiiy  to provide mechanisms for exemptingEectricity Entity from compliance with
specified requirements of thidode and

(ix)  to empower th€ommissionto undertake public consultation in relation toaia
of the specified requirements of tiiede

Utilities Commission October 2008



Page 26

Northern Territory Electricity Ring Fencing Code - Revised Draft Code

3.  Minimum Ring Fencing Requirements

3.1  Financial accounts
(a) An Electricity Entity that carries on Brescribed Busines# the Northern Territory must:

(i)

(ii)

establish and maintain a separate set of finaaci@unts and reports in respect
of:

(A)  eachPrescribed Businessand
(B) its Electricity Businessas a whole,

which have been prepared in accordance wittAttewunting Procedures
applying to thaElectricity Entity from time to time under clause 4; and

allocate any costs that are shared betwde@rescribed Businesand aRelated
Contestable Business a manner that:

(A)  complies with theCost Allocation Procedureapplying to thaElectricity
Entity from time to time under clause 4; and

(B) is otherwisdair and reasonable

3.2 Related Party Goods and Services
(a) An Electricity Entity that:

(i)

(ii)

(iii)

carries on both Brescribed Businesand aRelated Contestable Businessthe
Northern Territory; and

provides any goods or services d?r@scribed Businest aRelated Contestable
Business or

provides any goods or services dRelated Contestable BusinessaPrescribed
Business

(‘related party goods and servicgs

must ensure that threlated party goods and servicase provided on terms and
conditions that are @rm's length

(b) If requested by th€ommission anElectricity Entity referred to in clause 3.2(a) must
provide theCommissionwith reasonable particulars of the terms and d@rdi on which
related party goods and servicaee provided within 30 days of receipt of the
Commission'srequest.

3.3  Provision of

nominated goods or services of a Prescribed Business to a

Related Contestable Business
(a) An Electricity Entity that:

(i)

(ii)

must:

carries on @&rescribed Businesand aRelated Contestable Businessthe
Northern Territory; and

provides anynominated goods or serviced aPrescribed Busines® aRelated
Contestable Business

October 2008
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(iii) reduce to writing the terms and conditions (inahgdprices and terms and
conditions relating to prices) on which it supplieesenominated goods or
servicedo aRelated Contestable Businegeelated party term?;

(iv)  provide a copy of itselated party termgo theCommissionwithin 6 months of
the Commencement Dateand

(v) ensure that thoseominated goods or servicese only supplied by therescribed
Businessto aRelated Contestable Business terms and conditions which are
consistent with theelated party termgas if thePrescribed Businesand the
relevantRelated Contestable Businesgere conducted by separate legal entities
and therelated party termgonstituted a contract between fPrescribed
Businessand thaRelated Contestable Businegs the supply of those goods and
services).

3.4  Offers to provide nominated goods or services to other Customers

(a) An Electricity Entity that:
® carries on @rescribed Businesi the Northern Territory;

(i) provides anynominated goods or serviced thatPrescribed Businesto a
Related Contestable Businesand

(i)  also offers to supply the same typenofninated goods and servicésother
Customers

must ensure that any offer to supply the same ¢yp@minated goods or servicés
otherCustomerds oncomparable terms

(b) Comparable termsre terms and conditions of an offer to supplyséume type of
nominated goods or servicelat either:

® are:

(A) no less favourable to the relev&@ustomerthan the relevantlated party
terms and

(B) non-discriminatory; or

(i) have otherwise been approved by @wnmissionunder either of clauses 3.4(c) or
(e).
t.

(© The Commissionwill approve proposed terms and conditions of supat differ from
therelated party termdor the same type afominated goods or servicés

) the differences result from the application of &eoapplicable lawto the supply
of the relevant type afominated goods or servicesr

(i) the Commissionconcludes that the differences faie and reasonablén the
circumstances having regard to the matters listedbiuse 3.4(d).

(d) In making a determination under clause 3.4(c)Qbmmissionmust take into account the
following matters:

) the particular characteristics of the relevant tgperominated goods or services

(i) the commercial impact on th&rescribed Businessf the proposed terms and
conditions of supply having regard to:
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3.5

3.6

3.7

3.8

(A)  the duration of the proposed contract for the suppthe relevant
nominated goods or services

(B) the likely consumption of therescribed Business resources in fulfilling
the proposed contract; or

(C) the credit risks associated with the proposed aotjtr
(i)  the requirements set out in clause 10.1(a); and
(iv)  the matters set out in section 6(2) of Aut.

(e) TheCommissionmay approve proposed terms and conditions of supphydiffer from
therelated party termdor the same type afominated goods or servicéfsthe
Commissionconsiders it would be otherwitsr and reasonabldo do san the
circumstances.

() TheCommissionmay:

0] impose conditions on any approval given for theppaes of this clause 3.4; and

(ii) revoke any approval or any condition attachingrt@pproval given under this
clause 3.4 if th€ommissionconsiders that it is appropriate to do so.

Marketing Staff

(a) An Electricity Entity that carries on Rrescribed Businestm the Northern Territory must
ensure that:

0] theMarketing Staff of its Prescribed Businesseare not also used ddarketing
Staff for its Related Contestable Businessesd

(ii) in the event that thilarketing Staff of its Prescribed Businessedo become or
are found to become involved irReelated Contestable Busineshe involvement
immediately ceases.

Branding and marketing

(a) An Electricity Entity that carries on Rrescribed Businesand aRelated Contestable
Businessin the Northern Territory must brand and markedlftsn a manner that
minimises any potential faCustomerconfusion between therescribed Businesand the
Related Contestable BusinesfthatElectricity Entity.

Claims about service standards

(a) An Electricity Entity that carries on Rrescribed Businesand aRelated Contestable
Businessin the Northern Territory:

0] must not market t€ustomersany goods or services in tEdectricity Supply
Industry offered or provided by thRelated Contestable Businebased on the
reliability, quality, safety or other attribute thfe goods or services provided by a
Prescribed Businessf thatElectricity Entity; and

(i) must confine any representations it makeSustomersabout the service
standards of any goods or services inEhextricity Supply Industryprovided by
theRelated Contestable Businessthose associated with those goods or services
directly provided by th&®elated Contestable Business

Websites

(a) Where arElectricity Entity that carries on Rrescribed Businesand aRelated
Contestable Busineds the Northern Territory shares a website tactricity Entity
must:
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) identify on each page of the website which contaiaserial in relation to the
Electricity Businesf thatElectricity Entity whether théPrescribed Businessr
the Related Contestable Businessresponsible for the contents of that page; and

(i) separate the contents of the website dealing witteacribed Businesom the
contents of the website dealing with fRelated Contestable Busineas far as
practicable.

3.9 Confidential Information

(@ An Electricity Entity that carries on Brescribed Businesi the Northern Territory must
ensure thaConfidential Information provided to @rescribed Businesby or in respect
of aCustomeris:

@ used only for the purpose for which ti@dnfidential Information was provided
by or in respect of th&@ustomer

(i) only disclosed to elated Contestable BusinesfthatElectricity Entity if the
disclosure of tha€onfidential Information is not prohibited under the
Information Proceduresapplying to thaElectricity Entity under clause 4 from
time to time and disclosure is otherwise permitigdaw; and

(i)  otherwise dealt with in accordance with theormation Proceduresapplying to
thatElectricity Entity under clause 4 from time to time.

(b) An Electricity Entity that carries on Brescribed Businesi the Northern Territory must
ensure that any information (includi@pnfidential Information):

® obtained by thaElectricity Entity (or by itsAssociate®r Employeekin the
course of conducting Rrescribed Businesor

(i) known to thaElectricity Entity (or by itsAssociateor Employee¥as a result of
conducting &rescribed Businessand

(i)  which might reasonably be expected to materialigcafthe commercial interests
of aCompetitorof aRelated Contestable BusinesfthatElectricity Entity if
disclosed to thaRelated Contestable Businesy

(iv)  which might reasonably be expected to provide apmiitive advantage to a
Related Contestable BusinesfthatElectricity Entity over aCompetitorof that
Related Contestable Businegglisclosed to thaRelated Contestable Business
without also being disclosed to thadmpetitor

(v) used only for the purpose for which that informatweas provided or obtained;

(vi)  only disclosed to &elated Contestable Busines§thatElectricity Entity if the
disclosure of that information is not prohibitecden thelnformation Procedures
applying to thaElectricity Entity under clause 4 from time to time and is
otherwise permitted by law; and

(vii)  otherwise dealt with in accordance with théormation Proceduresapplying to
thatElectricity Entity under clause 4 from time to time.
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4,
4.1

4.2

4.3

4.4

4.5

Compliance with Approved Procedures

Introduction

(a) In this clause 4 unless the context otherwise regqua reference td*tocedure$
includes in each case tAecounting ProceduresCost Allocation Procedureand
Information Procedures

Submission of final draft Procedures for approval by the Commission

(@) An Electricity Entity that carries on Brescribed Business the Northern Territory must
within:
0] 3 months (in the case of thecounting Proceduresind theCost Allocation

Procedure¥; and

(ii) 6 months (in the case of th&ormation Procedure$,

of theCommencement Datsubmit to theCommissionfor approval final draft
Proceduredor its Prescribed Businessedeveloped in accordance with clause 4.3.
Development of final draft Procedures
(@) The final draftProcedures submitted by atlectricity Entity under clause 4.2 must be:

(1) designed to ensure compliance with Eiectricity Entity's obligations under
clause 3;

(ii) otherwise consistent with the principles set ousahedule 1 to thi€odefor each
type ofProcedure and

(i)  developed in conjunction with tl@ommissionso as to ensure that the final draft
Procedures when submitted can be approved byGoenmissiorwithout the need
for substantial amendments.

Matters to which the Commission will have regard when considering draft
Procedures
(a) In considering whether to approve any drRavcedures submitted by atlectricity Entity
under clause 4.2, tttommissionwill have regard to (among other things):
0] the objectives of thi€odeset out in clause 2.1(a);
(ii) the matters set out in section 6(2) of A and

(i) whether the drafProcedures give effect to the principles set out in Schedute
this Codefor that type oProcedures.
Approval by the Commission may be subject to condit ions

(a) TheCommissionmay grant its approval of the dr&ftocedures submitted by an
Electricity Entity under clause 4.2 subject to such conditions a€tmemissionconsiders
are appropriate in the circumstances including ttmmd:

0] requiring that specific amendments be made to thft Brocedures submitted by
the Electricity Entity;

(ii) approving theProcedures for a fixed term;

(i) requiring that the Procedures be reviewed at regputirvals by th&Commission
and theElectricity Entity;

October 2008 Utilities Commission



Northern Territory Electricity Ring Fencing Code — Revised Draft Code Page 31

4.6

4.7

4.8

4.9

(iv)  requiring that thé’>roceduresmust be resubmitted for approval following any
change to th€odeaffecting theProceduresor when otherwise requested by the
Commission

(V) requiring that thélectricity Entity report to theCommissionconcerning the
implementation, application and/or compliance witbProcedureswvhen
requested by th€ommission and

(vi)  requiring that thélectricity Entity provide information and materials periodically
to theCommissionsufficient to enable thEommissionto be satisfied, in the
opinion of theCommission that the conduct of tHelectricity Entity in
accordance with apprové&tocedurescomplies with the relevaminimum ring
fencing requirements

Compliance by Electricity Entity with Procedures and conditions of
approval

@) An Electricity Entity must comply with anyProceduresapproved by th€ommission
from time to time under clause 4.2 and any conastiattaching to th€Eommissiors
approval of thos@rocedures

Variations to existing Procedures

(@) An Electricity Entity may at any time apply to tli@ommissionto approve a proposed
variation to any existin@rocedures

(b) Unless theaCommissionconsiders that the application has been made\ial tr
vexatious grounds (in which case tbemmissionmay reject the application without
further notice) an application to vary existifgpcedureswill be dealt with by the
Commissionin accordance with the procedure set out in tlaigse 4 applying to an
application to approve the initirocedures

Timing

(a) The Commissionmust notify arElectricity Entity within 30 days after receiving an
application from théclectricity Entity to approve anfProcedureqor any variation to the
existingProcedure$ of:

)] whether theCommissionapproves thosBroceduregor the proposed variation to
the existingProcedurey; and

(i) any conditions attaching to tl@mmissiors approval of thos€roceduregor
the proposed variation to the existiRgbcedures.

(b) TheElectricity Entity must implement anlProcedureswithin 30 days after the date upon
which they are approved by tR®mmmission

Default by Electricity Entity
(a) If an Electricity Entity:

)] fails to submit any of the drafirocedureso theCommissionwithin the time
period specified in clause 4.2 for the submissibthat type ofProceduresor

(i) submits drafProceduredo theCommissionwhich require substantial
amendment before they can be approved by tiramission

the Commissionmay issue its owRrocedureswhich will be deemed for the purposes of
this Codeto be theProceduresapplying to thaElectricity Entity until such time as
appropriate drafProceduresare submitted to thEommissionand approved.
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4.10 Compliance with requirements until  Procedures are approved

52

5.3

54

5.5

5.6

(@) Until such time a®roceduresare approved or issued by tGemmissionunder this
clause 4, aiklectricity Entity must comply with the principles set out in Scheduko
this Codefor that type oProceduresas if those principles were tReocedures

Adding to or Amending this Code

Variation or revocation by the  Commission under the Act

(@) TheCommissionmay at any time vary or revoke tlii@de(or any part of thi€ode in
accordance with section 24 of thet.

Application by an Electricity Entity for variation or revocation

(a) An Electricity Entity may request that tf@ommissionvary or revoke any part of this
Code

(b) Unless theCommissionconsiders that the application has been madevéal tor
vexatious grounds (in which case themmissionmay reject the application without
further notice) an application to vary or revokg part of thisCodewill be dealt with by
the Commissionin accordance with the procedure set out in taisse 5.

Additional or varied obligations on an Electricity Entity

(a) Without limiting the powers of th€ommissionunder section 24 of th&ct to vary or
revoke theCode theCommissionmay vary theCodeto require that aklectricity Entity
comply with an obligation in relation to the conto€aPrescribed Busineswhich
differs from or is in addition to the minimum oldiions set out in clauses 3 and 4 above
(including by requiring th&lectricity Entity to comply withProceduresssued by the
Commissionwhich vary or are additional to tiRroceduresapproved or issued by the
Commissionunder clause 4 from time to time).

Matters to which the Commission will have regard in making a decision

(a) In deciding whether to vary or revoke tidsde(or any part of thi€odg under clauses
5.1 or 5.2, or impose any additional or varied gddiion on arklectricity Entity under
clause 5.3, th€ommissionwill have regard to:

0] the objectives of thi€odeset out in clause 2.1(a);
(ii) the matters listed in section 6(2) of thet; and

(i) inthe case of a variation to t@®dewhich imposes an additional or varied
obligation on a particulgElectricity Entity, the general principle that the
administrative cost to th&lectricity Entity of complying with the additional or
varied obligation should not, or should not belijke in the opinion of the
Commission outweigh the benefits to the public from compdianvith that
additional or varied obligation.

Consultation by Commission with Electricity Entities

(a) Before varying or revoking thiSode or imposing any additional or varied obligatiam o
anElectricity Entity, under this clause 5, tli@mmissionwill consult with each
Electricity Entity in accordance with the procedure set out in cléumsed otherwise
comply with the other requirements of thet and clause 6.

Compliance with additional or varied obligations

(a) An Electricity Entity must comply with any additional or varied obligetimposed upon
thatElectricity Entity under this clause 5 as and from the date uponhathit obligation
takes effect under section 24 of thet.
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6. Procedures for Adding To or Amending Ring-Fencing Obligations

6.1 Notification by the Commission to interested persons
@) TheCommissionmust, before:

)] varying or revoking thi€ode(or any part of thi€ode; or
(i) imposing an additional or varied obligation onEactricity Entity,

inform each person known to t@mmmissionand whom th&€€ommissionbelieves has a
sufficient interest in the matter that tBemmissionis considering varying or revoking
this Code(or any part of thi€odg or imposing an additional or varied obligationam
Electricity Entity by publishing a written notice which at least:

(i)  states the nature of the proposed variation, réimcar additional or varied
obligation; and

(iv)  requests submissions by a date specified in theen@tot being a date earlier than
30 days after the date of the notice).

(b) TheCommissionwill also give a copy of any notice published atardance with this
clause 6.1 to eadhlectricity Entity to which the notice relates.

6.2 Consideration of submissions by the =~ Commission

(a) The Commissionmust consider any submissions received by thegtsgeified in the
notice published under clause 6.1(a) and may &bt obliged to) consider any
submissions received after that date.

6.3  Draft decision

() Within 30 days (or such longer period as @@mmissionnotifies) after the last day for
submissions specified in the notice published uctrrse 6.1(a), thEommissionmust
issue a draft decision stating whether or notténds to proceed with the proposed
variation, revocation or additional or varied ohlign.

(b) TheCommissionmust:

)] provide a copy of its draft decision to edglectricity Entity, any person who
made a submission on the matter and any otherpernso requests a copy; and

(i) request submissions from persons to whom it pravtte draft decision by a
specified date (not being a date earlier than 38 déter the date the draft decision
was issued).

6.4 Consideration of submissions on the draft decision

(a) TheCommissionmust consider any submissions it receives by #te specified by the
Commissionunder clause 6.3(b) and it may (but is not obliggdconsider any
submissions received after that date.

6.5 Final decision

(a) Within 30 days (or such longer period as @@mmissionnotifies) after the last day for
submissions on the draft decision specified byGbmmission the Commissionmust
issue a final decision stating:

)] whether or not it will proceed with the proposediation, revocation or additional
or varied obligation; and

(i) the final form of that proposed variation, revooator additional or varied
obligation.
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(b) A notice in relation to a variation, revocationamditional or varied obligation will have
effect:

0] 30 days after the notice is given to each relefzndtricity Entity and, where
required, published in thBazette or

(i) on such later date as tB®mmissionspecifies in the notice.

7. Compliance Procedures and Compliance Reporting

7.1  Electricity Entity to establish and maintain compliance procedures

(@) An Electricity Entity that carries on Brescribed Businesm the Northern Territorynust
within 6 months of th€ommencement Datestablish, document, maintain and comply
with appropriate auditable internal policies, pihaees and system$gompliance
procedured) for ensuring that it complies with its obligatie under thi€ode

(b) Thecompliance proceduresiust include policies procedures and systems for:

0] training ofEmployeesabout the obligations of tHelectricity Entity under this
Code

(ii) regular internal audit by tHelectricity Entity of its compliance with its
obligations under thi€ode

(i)  regular reporting to, and consideration by, Bectors of theElectricity Entity
concerning compliance with the obligations of Eiectricity Entity under this
Code

(iv)  dealing with any complaints made bZastomeror other third party to the
Electricity Entity in connection with non-compliance by thkectricity Entity
with its obligations under thiSode and

(v) detecting and reporting to ti@mmissionany breach of theompliance
procedures

(© The Commissionmay (after giving reasonable notice to Hiectricity Entity) require the
Electricity Entity to demonstrate to tHfeommission’ssatisfaction that:

0] the Electricity Entity's compliance proceduresre adequate; and/or

(ii) theElectricity Entity is complying with itscompliance procedures

(d) Any notification made by th€ommissiorto theElectricity Entity concerning the
Commission’sopinion of the adequacy of tkempliance proceduresf thatElectricity
Entity will not affect theElectricity Entity’s obligations under thi€ode

7.2 Compliance reports

(a) An Electricity Entity must provide a report to tli@mmission at reasonable intervals
determined by th€ommission describing the measures taken byEkectricity Entity to
ensure compliance with its obligations under @isle(a compliance repoit

(b) Thecompliance reportand theCommission’sassessment of compliance, will be made
publicly available by th€ommissionsubject to th&€€ommissionfirst complying with its
obligations under section 26 of tAet
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7.3 Audit

(a) TheCommissionmay, upon reasonable notice toEactricity Entity, appoint an
independent auditor to undertake an audit oBleetricity Entity’s compliance with any
of its obligations under thiSode

(b) If the Commissionnominates standards or requirements to apply swdit under clause
7.3, the auditor will report in accordance withgastandards or requirements.

(©) TheCommissionwill provide a copy of the auditor’s report to thkectricity Entity as
soon as reasonably possible after it has beenvezt&om the auditor.

(d) TheElectricity Entity will be responsible to pay the costs of undertgkivat audit if, in
the opinion of th&Commission the auditor discovers any failure by tlectricity Entity
to comply with a material obligation under this @od

(e) Upon notification to th&lectricity Entity by theCommissionthe Electricity Entity must
pay the amount of the audit costs to @mmmissionin the amount notified by the
Commission
7.4  Notification of breaches to the  Commission

(a) An Electricity Entity must report any breach of its obligations undexr @odeto the
Commissionas soon as reasonably possible after becomingeatvat the breach has
occurred and must advise of the remedial actionishHaeing undertaken to rectify the
breach.

8. Exemption from Compliance with Specified Obligations

8.1  Application for an exemption

(@) An Electricity Entity may apply to th&€ommissionfor an exemption from compliance
with any obligation (or component of an obligatiemder thisCode

(b) A notice requesting an exemption must includerdtiimation and materials necessary to
support theklectricity Entity's application for exemption.

8.2  Matters to which the Commission will have regard on the application
(@) In determining whether to grant any exemption,Gleenmissionwill have regard to:

)] the objectives of thi€odeset out in clause 2.1(a);
(i) the matters listed in section 6(2) of thet; and

(i)  the general principle that tl@mmissionwill only grant an exemption if it is
satisfied that the benefit, or likely benefit, ke tpublic of compliance with the
relevant obligation will be outweighed by the adisiirative cost to that
Electricity Entity of complying with that obligation.

8.3  Terms or conditions of exemption
(a) TheCommissionmay grant an exemption:

® on different terms to those sought by Eiectricity Entity; or

(i) subject to such conditions as tiemmissionconsiders are appropriate in the
circumstances, including conditions requiring that:

(A)  the exemption be for a fixed term;
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(B)  the continuation of the exemption be subject teeneby theCommission
on such terms as tl@@ommissionconsiders appropriate in the
circumstances;

(C) theElectricity Entity report to the&Commissionconcerning any matter
relating to the operation or impact of the exemptend

(D) the grant of the exemption be conditional upondteurrence of a
nominated event (for example, the variation of@loeleto impose an
additional or varied obligation on tligectricity Entity or the
implementation of agreed compliance procedures).

8.4  Procedure for consideration of application
(@) When theCommissionreceives an application under clause 8.1Gbmmissionmust:

0] if it considers that the application has been n@u#ivial or vexatious grounds,
reject the application without further consideratior

(ii) in all other cases within 14 days after receipghefapplication, inform each
person known to th€ommissiorwhom theCommissionbelieves has a sufficient
interest in the matter, that t@®@mmissionhas received the application by
publishing a written notice which at least:

(A) identifies theElectricity Entity that has applied for the exemption and the
nature of the requested exemption;

(B) states how copies of the application can be ohdaized

(C)  requests submissions by a date specified in thieen@tot being a date
earlier than 30 days after the date of the notice).

(b) TheCommissionmust provide a copy of the application to any pensithin 7 days after
the person requests a copy and pays any reasdeabiequired by th€Eommission

(©) TheCommissionmust consider any submissions received by thegpegeified in the
notice published under clause 8.4(a)(ii) and it rfiayt is not obliged to) consider any
submissions received after that date.

8.5 Draft decision

(a) Within 30 days (or such longer period as @@mmissionnotifies) after the last day for
submissions specified in the notice published untiarse 8.4(a)(ii) th€ommissionmust
issue a draft decision stating whether or notténds to grant the exemption sought in that
application.

(b) The Commissionmust:

0] provide a copy of its draft decision to the releMalectricity Entity, any person
who made a submission on the matter and any odieop who requests a copy;
and

(ii) request submissions from persons to whom it previde draft decision by a
specified date (not being a date earlier than 38 d#ter the date the draft decision
was issued).

(© The Commissionmust consider any submissions it receives by #te specified by the
Commissionunder clause 8.5(b) and it may (but is not obliggdonsider any
submissions received after that date.
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8.6

8.7

9.2

9.3

10.
10.1

Final decision

() Within 30 days (or such longer period as @@mmissionnotifies) after the last day for
submissions on the draft decision specified byGbmmission the Commissionmust
issue a final decision stating whether or not It griant the exemption sought in that
application.

(b) A final decision under clause 8.6(a) has effecti@@s after the decision is issued to the
Electricity Entity or such later date as t@®mmissionspecifies in the notice.

Prescribed Business definition

() An Electricity Entity may at any time request that tiemmissionconsider whether the
requirements set out in paragraph (b) of the dédimiof ‘Prescribed Businesdave been
satisfied.

(b) A request under this clause 8.7 will be dealt wigitheCommissionin the same manner
as an application for an exemption from complianith any obligation (or component of
an obligation) under clause 8.1.

Outsourcing

Outsourced Service Provider

(@) If an Electricity Entity that carries on Rrescribed Businesi the Northern Territory
arranges for or uses another entity to performadrits business functions in relation to a
Prescribed Businessf thatElectricity Entity, that other entity will be a@utsourced
Service Providein relation to thaElectricity Entity and business function for the
purposes of thi€ode

Use reasonable endeavours to ensure compliance

(a) If an Electricity Entity that carries on Brescribed Business the Northern Territory
uses arDutsourced Service Providdo perform any of its business functions in relati
to aPrescribed Businessf thatElectricity Entity, thatElectricity Entity must use its
reasonable endeavours to ensure thaDiltsourced Service Providgrerforms that
business function in a manner which complies witi Electricity Entity's obligations
under thisCode

Outsourcing agreements

(a) Without limiting clause 9.2, if aklectricity Entity enters into an agreement with an
Outsourced Service Providén relation to the performance of any of the busine
functions of thePrescribed Businessf thatElectricity Entity theElectricity Entity must
ensure that the terms of the agreement are comisigith and facilitate the
implementation of thi€ode

Interpretation and determination of requirements under this Code

Fair and reasonable

(@) Any guestion as to whether a thingdag and reasonablé€or the purposes of thiSodeis
to be decided by theommission

(1) having regard to the objectives of tklsdeset out in clause 2.1(a);
(i) having regard to the matters listed in section 6{2heAct;

(iii) in a manner which is consistent with the objecthefct and theERA; and
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(iv)  subject to clauses 10.1(a)(i), (ii) and (iii), ativese on the basis of the
Commission’sopinion of the fairness and reasonableness of #ieem

10.2 Non-discriminatory

(@) Any question as to whether a thingiisn-discriminatoryfor the purposes of thiSodeis
to be decided by theommission

(1) having regard to the objectives of tllsdeset out in clause 2.1(a);
(i) having regard to the matters listed in section 6{2heAct;
(i) in a manner which is consistent with the objecthefAct and theERA; and

(iv)  subject to clauses 10.2(a)(i), (ii) and (iii), ativese on the basis of the
Commission’sopinion of the matter.

(b) For the purposes of thiSode terms and conditions upon which goods or senaces
provided or offered or proposed to be providedftared, arenon-discriminatoryif the
terms or conditions:

0] do not unreasonably discriminate, or have the efiecreating unreasonable
discrimination between:

(A)  differentCustomersor classes ofustomersor

(B) Customersand aRelated Contestable Busines$ anElectricity Entity;
and

(ii) do not unreasonably disadvantage (whether comgatitor financially) a
Customerrelative to eRelated Contestable Businee§anElectricity Entity,

in relation to the provision of the relevant goadservices.

10.3 Arm’s length

(a) Any question as to whether a thing isaah’s lengthfor the purposes of thiSodeis to be
decided by th€ommission

(1) having regard to the objectives of tllsdeset out in clause 2.1(a);
(i) having regard to the matters listed in section 6{2heAct;
(i) in a manner which is consistent with the objecthefAct and theERA; and

(iv)  subject to clauses 10.3(a)(i), (ii) and (iii), ativese on the basis of the
Commission’sopinion of the matter.

(b) Without limiting clause 10.3(a), for the purposéshis Code

0] a transaction is arm’s lengthif at a minimum the parties to the transaction are
unrelated and act severally and independentlyrimiftg the transaction and none
of the parties has the ability to exert persontdiénce or control over another
party in relation to the transaction; and

(i) if a transaction is between related parties, thestaction is only arm’s lengthif
in fact:

(A) the parties to the transaction have dealt with edloér in relation to
negotiation and conclusion of the transaction #sdfparties were
unrelated to each other;

(B) each party, in relation to the dealings betweerptrées in relation to the
transaction, takes no account of the commercialipistances of or likely
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benefits accruing to the other parties from thedaation other than to the
extent that would be prudent between unrelatedesadnd

(C) the outcome of the dealings between the partieslation to the
transaction is a matter of real bargaining betwiberparties.

(c) For the purposes of this clause 10.3, partiesttarsaction are related parties if a party is
anAssociateof another party to the transaction.

10.4 Effect of disclosure of information
(a) Any guestion as to whether:

) information might reasonably be expected to mdtgrfect the commercial
interests of &€ompetitorof a Related Contestable Busines§anElectricity
Entity if disclosed to thaRelated Contestable Businegs the purposes of clause
3.9(b)(iii) above; or

(i) information might reasonably be expected to progdempetitive advantage to a
Related Contestable Busines§anElectricity Entity over aCompetitorof that
Related Contestable Businegglisclosed to thaRelated Contestable Business
without also being supplied to th@bmpetitorfor the purposes of clause
3.9(B)(iv) above;

is to be determined by tl@ommission

(iii) having regard to the objectives of tllsdeset out in clause 2.1(a);

(iv)  having regard to the matters listed in section 6{2heAct,

(V) in a manner which is consistent with the objectthefict and theERA; and

(vi)  subject to clauses 10.4(a)(iii), (iv) and (v), athise on the basis of the
Commission’sopinion of the matter.

10.5 Determination of goods or services as  contestable or non-contestable

(a) Any question arising under thi3odeas to whether goods or services in Bbectricity
Supply Industryarecontestableor non-contestablés to be determined by the
Commission

® having regard to the objectives of tllsdeset out in clause 2.1(a);
(i) having regard to the matters listed in section 6{2ZheAct,
(iii) in a manner which is consistent with the objectthefAct and theERA; and

(iv)  subject to clauses 10.5(a)(i), (ii) and (iii), atiwvese on the basis of the
Commission’sopinion of the matter.

10.6 Determination under paragraph (b) of the definition of Prescribed Business

(@) Any guestion arising under thidodeas to whether the requirements set out in paragraph
(b)(i) or (b)(ii) of the definition oPrescribed Businesm clause 13.2 have been satisfied
is to be determined by tli&ommission

(1) having regard to the objectives of tklsdeset out in clause 2.1(a);
(i) having regard to the matters listed in section 6{2heAct;
(iii) in a manner which is consistent with the objecthefAct and theERA; and

(iv)  subject to clauses 10.6(a)(i), (ii) and (iii), ativese on the basis of the
Commission’sopinion of the matter.
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10.7 Carrying on of a business

(@) For the purposes of thiSodeanElectricity Entityis to be regarded as carrying on a
Prescribed Busineser aRelated Contestable Busine&ss the case may be) if :

0] it is the holder of dicenceauthorising the activities for whichligenceis required
comprising all or part of the relevaiRtescribed Busineser Related Contestable
Business or

(i) it otherwise engages in the activity of owning, troling or operating the relevant
Prescribed Busineser Related Contestable Business

(b) Any question arising under thidodeas to whether aBlectricity Entity is to be regarded
as carrying on &rescribed Businessr aRelated Contestable Businessto be
determined by th€ommission

0] having regard to the objectives of tiedeset out in clause 2.1(a);
(i) having regard to the matters listed in section 6{2heAct;
(i)  in a manner which is consistent with the objecthefAct and theERA; and

(iv)  subject to clauses 10.7(b)(i), (ii) and (iii), ottwise on the basis of the
Commission’sopinion of the matter.

10.8 Commission to determine matters arising under this clause

(a) The Commissionmay from time to time in its discretion considedatecide any issue
arising under this clause 10.

(b) An:
0] Electricity Entity; or

(ii) any other person who has, in the opinion ofGeenmission a sufficient interest
in the matter,

may request that theommissionrmay make such a decision.

11. Preservation of Other Obligations and Compliance with Applicable
Laws

11.1 No derogation from other obligations
(@) Nothing in thisCodewill derogate from any obligation imposed uporEectricity
Entity under theAct, theERA, any regulation made under those Acts, any candif a
licenceissued to th&lectricity Entity or any other code made by tBemmissionunder
theAct.
11.2 Compliance with Applicable Laws
(a) The Commissionmust not by:

0] aguideline

(ii) a direction, notice or other instrument issuedn&lctricity Entity under this
Code

(i) the terms and conditions of an approval given iGbmmissionunder this
Code or

(iv)  any other decision made, or requirement determryetheCommissionunder
this Code
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impose a requirement on &tectricity Entity which contravenes or is inconsistent with
anotherapplicable law

12. Decision Making, Public Consultation and Disclosure of Information
by the Commission

12.1 Interpretation
(a) For the purposes of this clause 12:

) “confidential material meansrelevant materialwhich thedisclosing person
advises th&€ommissionis of a confidential or commercially sensitive rratu

(i) “decisiori includes a decision, determination, approvaluresment,
specification, standard, submission, obligationeguest (whether draft or final)
to be made, issued, given, imposed, reviewed aidered by th€ommission
under thisCode

(i)  “decision making conduétmeans procedures or conduct of @@mmissionin
connection with or for the purposes of makingegisionor issuing alocument
under thisCode

(iv)  “disclosing persohhmeans a person who providedevant materiako the
Commissionunder thisCode

(V) “document includes aguideline, Procedure compliance proceduresexemption,
notice, direction or other instrument issued uratgsrovided for in thiode

(vi)  “matter for consultatiofi means matters in connection witllacumentor
decisionthat under thi€odeis a matter which is required to be or may be the
subject of consultation under this clause; and

(vii)  “relevant material means information, material or a document prodittethe
Commissiorunder or for the purposes of tii®de

12.2  Application of this clause

(a) This clause 12 applies in addition to, and notarodation of, the other provisions of this
Code

(b) Where another provision of thidodeprovides thatlecision making conduatust occur
in a particular manner tt@ommissionmust undertake thaecision making condudn
that manner.

(© To the extent that it is possible to do so withaeting inconsistently with another
provision of thisCode theCommissionmay (but is not obliged to) undertaéfecision
making conductin accordance with this clause 12.

(d) To the extent that there is inconsistency betwksnclause 12, or the application of this
clause in any circumstances, and another provisidinis Codein relation todecision
making conduct

@ this clause is to be construed as operating téutlest extent possible in the
circumstances consistently with the other proviseand

(i) the other provision otherwise prevails over thauske to the extent of the
inconsistency.
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12.3 Decision making process and provision of informatio n

(@) Where under thi€odetheCommissions authorised or required to engagelécision
making conductthe Commissionmay:

0] inform itself about any matter it considers relevarthe making of thdecision
or issue of thelocumentin any way it thinks appropriate; and

(ii) by written notice require aBlectricity Entity to provide theCommission within
the period specified in the notice, witlevant materialspecified in the notice in
the possession or control of tRkectricity Entity which, in the opinion of the
Commissionis relevant to the making of tlgecisionor to the issue of the
documentand which, in the opinion of tHeommission theCommission
reasonably requires for the performance of itstions.

(b) An Electricity Entity mustcomply with a notice issued under clause 12.3ja)fithis
Code
12.4 Matters for consultation

(a) Where under thi€odetheCommissionis authorised or required to engagel@tision
making conductthe Commissionmay, to the extent to which ti@mmissionconsiders
to be appropriate in the circumstances, treat thidmg of adecisionor the issue of a
documentor matters in connection with the making of teisionor issue of the
documentas amatter for consultation

12.5 Powers of Commission in relation to matters for con sultation

(a) The Commissionmay take such steps as tbemmissionconsiders appropriate to consult
in relation to anatter for consultationincluding by:

0] undertaking consultation of the public and intexdgtersons in a manner
determined by th€ommissionin relation to thenatter for consultation

(ii) making disclosure to the public and interestedges®f information and
materials (including without limitatiorelevant materialprovided to the
Commissiorby anElectricity Entity) in relation to thenatter for consultation

(i)  producing and publishing an issues paper examihi@gssues relating to the
matter for consultation

(iv)  inviting submissions from the public and interegtedsons in relation to the
matter for consultation

(v) making a draft decision if, in the opinion of tBemmission the circumstances
warrant the making of a draft decision in relatiothematter for consultation

(vi)  inviting submissions from the public and interegtedsons in relation to a draft
decision of theCommissionin relation to thanatter for consultation

(vii)  publishing submissions received by tbemmissionin relation to thanatter for
consultation

(viii)  making a final decision in relation to theatter for consultation
(ix)  publishing a final decision in relation to thmeatter for consultation
(x) publishing thedecisionor documentmade or issued by tl@ommission

(xi)  publishing any document or thing referred to iskegisionor documentmade or
issued by th€ommission or

October 2008 Utilities Commission



Northern Territory Electricity Ring Fencing Code — Revised Draft Code Page 43

12.6

13.
13.1

13.2

(b)

(xii)  requiring arElectricity Entity to publish any document or thing referred to in a
decisionor documentmade or issued by tH@ommission

Clause 12.5 (a) does not limit how @@emmissionrmay engage idecision making
conductin relation to anatter for consultation

Treatment of confidential information

(@)

(b)

(c)

(d)

Subject to clause 12.6(b), wherdiaclosing persomrovidesrelevant materialto the
Commissionin accordance with thiSode thedisclosing persomay, at the time at
which therelevant materialis provided, give notice to tHeommissionthat therelevant
material or part of therelevant materialis confidential material

A disclosing person

® may give notice to th€Eommissionthatrelevant materialis confidential material
only if therelevant materialis in fact of a confidential or commercially senst
nature, and where only a part or parts ofrlevant materialis confidential
material, thedisclosing persomay give notice only in respect of those parts; and

(i) must in a notice under clause 12.6(b)(i) specifsemsonable detail the basis on
which thedisclosing persomakes the claim that threlevant material is
confidential material

TheCommissionmust not disclose or publish aognfidential materialto any other
person unless disclosure is authorised under se26() of theAct.

Nothing in this clause 12.6 will limit any obligati of anElectricity Entity under this
Codeto provide information to another party (includiting Commission).

Interpretation

Italicised terms

(@)

In this Code words appearing likthis will have the meaning set out in clause 13.2.

Defined terms

(@)

In thisCode unless the contrary intention appears:

“Accounting Procedurgsmeans the procedures of that name approved wedssy the
Commissionunder clause 4 of thiSode

“Act” means thaJtilities Commission Act

“applicable laws means legislation, regulations, codes or othstruments with which
anElectricity Entity must comply under the terms ofigenceissued to thé&lectricity
Entity;

“arm’s length’ has the meaning given to that term in clause ©0tBisCode
“Associaté means in relation to:

(a) anElectricity Entity that is a legal entity incorporated pursuant & th
Corporations Act, a person that would be an associate ofEhexdtricity Entity
under Division 2 of Part 1.2 of ti@orporations Actif sections 13, 16(2) and 17
did not form part of th€orporations Act and

(b) anElectricity Entity that is not a legal entity incorporated pursuarthe
Corporations Act a person that would be an associate ofEhexttricity Entity
under Division 2 of Part 1.2 of ti@orporations Actif:
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® sections 13, 16(2) and 17 did not form part of@oeporations Act and

(i) thatElectricity Entity were a legal entity incorporated pursuant to the
Corporations Act

“Code means this 'Northern Territory Electricity Ringikcing Code';

“Commencement Dataneans the later of 1 January 2009 or the dateigeah the notice
published in th&azettemaking thisCodeas the date of commencement of e

“Commissiori means the Utilities Commission of the Northernrritery established by
theAct;

"comparable termshas the meaning in clause 3.4(b) of ble

“competitiorf means either actual or potential rivalry or coitjen in relation to a
business (or a component of a business) or activitlye Electricity Supply Industry

“Competitof means an entity (whether identifiable, actuahotional) which either
actually or potentially may be mompetitionwith anElectricity Entity;

“compliance proceduréshas the meaning in clause 7.1(a) of zde
“compliance repofthas the meaning in clause 7.2(a) of tBxde

“Confidential Information” means information which is or has been providgdt has
otherwise been obtained by, Blectricity Entity (or Associateof thatElectricity Entity)
in connection with the carrying on ofPaescribed Businesand which is confidential or
commercially sensitive and includes information ethis derived from any such
information;

“confidential material has the meaning in clause 12.1(a) of thie

“contestablgin relation to goods or services within tBéectricity Supply Industry
means goods or services in relation to which te&rgts or potentially existsompetition
in a market in relation to the supply of the rel@vgoods or services;

“Corporations Act means theCorporations Act 200{Cth.);

“Cost Allocation Proceduréaneans the procedures of that name approved wedsisy
the Commissionunder clause 4 of thiSode

“Customef means a person who engages (or proposes to gngafe activity of
purchasing goods or services frorR@scribed Businessef anElectricity Entity,;

“decisiorf has the meaning in clause 12.1(a) of bxle
“decision making conduéthas the meaning in clause 12.1(a) of thxle

“Director” has the same meaning as in @arporations Actand includes in the case of
the PWCits chief executive officer from time to time aedch of the persons appointed as
directors ofPWCin accordance with th@overnment Owned Corporations Act

“disclosing persohhas the meaning in clause 12.1(a) of (e
“document has the meaning in clause 12.1(a) of thaxle

“Electricity Busines& means in relation to aBlectricity Entity, all of the businesses
conducted by thé&lectricity Entity in theElectricity Supply Industry

“Electricity Entity” has the same meaning as is given to that tertimeERA;
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“Electricity Supply Industry has the same meaning as is given to that terimeBERA;

“Employeé means director or other officer, employee, consultant, contraaboragent
of anElectricity Entity;,

“ERA” means theElectricity Reform Act

“fair and reasonabl& has the meaning in clause 10.1 of thisde

“Gazetté has the same meaning as is given to that terttneimterpretation Act
“guidelin€’ means a guideline published by tBemmissionunder section 7 of th&ct;

“Information Procedure$ means the procedures of that name approved wedssy the
Commissionunder clause 4 of thiSode

“licencé means a licence granted under HiRA,

“Marketing Staff’ means arEmployeeof anElectricity Entity who is directly involved in
the sale, promotion or advertising of any goodsesvices provided by tHelectricity
Entity to Customergwhether or not thaEmployeeis involved in other functions) but
does not include aBmployeewho is only involved in:

@) strategic decision making, including the executffecer or officers to whom
Marketing Staffreport either directly or indirectly; or

(b)  technical, administrative, accounting or serviaections;
“matter for consultatiori has the meaning in clause 12.1(a) of thixle

“minimum ring fencing requirementsmeans the requirements under clause 3 of this
Code

"NEMMCOQO" means the National Electricity Market Managem@ampany Limited ACN
072 010 327 and includes any body which takes ils’éunctions after the
commencement date

“nominated goods or servicebas the meaning in Schedule 3 of t8isde

“non-contestabléin relation to goods or services provided in Electricity Supply
Industry means goods or services other thantestablegoods or services;

“non-discriminatory’ has the meaning in clause 10.2 of Gizde
“Qutsourced Service Providerhas the meaning in clause 9.1(a) of (higle
“Prescribed Businesganeans:

(a) a business (or component of a business) carridy @mElectricity Entity which
consists of:

0] the operation of an electricity network and thevision of network
access services in relation to that electricitywoek to Customers

(ii) the sale of electricity to non-contestalllestomersor
(i) a business (or component of a business) carridyy amElectricity

Entity which consists of the provision of any other goodservices in
the Electricity Supply Industry

(A)  towhich the Regulations authorising the makinghas Code
extend to; and
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(B)  which theCommissiondetermines in accordance with clause 5
arenon-contestablegoods or services; or

(b) the business carried on by tA&/C of generating electricity for sale (whether to
third parties or notionally to another businesssilbn of thePWCQC) carried on by
the PWC, until such time as thEommissionis satisfied that:

0] thePWCno longer has a substantial degree of market powée
market for the generation of electricity for salaéspect of a
particular geographical area; or

(i) this Codeshould no longer apply to that business; or

(© the provision of power system control and dispatetvices in relation to any
electricity network by th®WC (other than in its capacity as an agent of, or
service provider toNEMMCO);

“Procedure has the meaning given to it by clause 4.1 of Gusle
“publish in the prescribed mannémeans:
(a) to provide the relevant thing to tl®mmmission

(b) to publish, and keep published at all times whike ielevant thing is in force, the
relevant thing on the website of tRéectricity Entity, and

(© to publish the relevant thing in ti&azette

“PWC’ means the Power and Water Corporation establishedr the?ower and Water
Corporation Act

“Related Contestable Businéssieans, in relation to aBlectricity Entity, any business
(or component of a business), other th&rescribed Businessarried on by that
Electricity Entity or anAssociateof thatElectricity Entity in the Electricity Supply
Industry;

related party goods and servickas the meaning in clause 3.2(a) of (bixle
related party term#ias the meaning in clause 3.3 of @sde and

“relevant material has the meaning in clause 12.1(a) of thxle

13.3 Other interpretation principles

@)

In thisCode unless the context otherwise requires:

0] if a term is defined in thERA or theAct and is not otherwise defined in clause
13.2, that term will have the same meaning asvisrgio that term under teRA
or theAct;

(ii) headings are for convenience only and do not affiecinterpretation of thi€ode
(i)  words importing the singular include the plural anzk versa;
(iv)  words importing a gender include any gender;

(V) an expression importing a natural person includgscampany, partnership, trust,
joint venture, association, corporation or othesypoorporate and any
governmental agency and vice versa,

(vi)  areference to any thing includes a part of thiagth
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(vii)  areference to a clause, Schedule or part of selauSchedule is a reference to a
clause, Schedule or part of tidsde

(viii) a reference to any statute, regulation, proclamatadinance or by-law includes
all statutes, regulations, proclamations, ordinarareby-laws varying,
consolidating, re-enacting, extending or repla¢heg and a reference to a statute
includes all regulations, proclamations, ordinanbgdaws and determinations
issued under that statute;

(ix)  other parts of speech and grammatical forms of @ wophrase defined in this
Codehave a corresponding meaning;

”oou

) mentioning an example or anything after the woidsltide”, “includes” or
“including” will not limit what else might be inctied;

(xi)  a period of time:

(A)  which dates from a given day or the day of an aetvent is to be
calculated exclusive of that day; or

(B)  which commences on a given day or the day of anraetent is to be
calculated inclusive of that day;

(xii)  areference to:

(A) adayis areference to a period commencing imntegiafter midnight
and ending the following midnight; and

(B) amonth is a reference to a calendar month; and

(xiiiy a reference to an accounting term is to be intezdrimn accordance with
accounting standards under tBerporations Actand, if not inconsistent with
those accounting terms, generally accepted priesighd practices in use from
time to time in Australia in thElectricity Supply Industry

13.4 Making of an instrument or decision
(@ Where thisCodeauthorises the making of an instrument or decision

0] the power includes the power to amend or repedhgtaument or decision; and

(i) the power to amend or repeal the decision is esa&oé in the same way, and
subject to the same conditions, as the power teerttekinstrument or decision.
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SCHEDULE 1

Accounting, Cost Allocation and Information Principles

1.  Accounting Principles

1.1  TheAccounting Proceduresvill only be approved by th€ommissionif:
(a) they ensure compliance with the relevarimimum ring-fencing requirements

(b) they are consistent with the accounting policies procedures for other regulatory
instruments;

(© their utilisation involves a recognisable and naéilbeconomic basis;

(d) the resultant financial information satisfies tlimoepts of relevance and reliability,
thereby ensuring that the substance of the underlyansactions and events is reported;
and

(e) they comply with the principles set out in this 8dhle 1.

1.2  TheAccounting Proceduresnust be presented to tB®@mmissionin a manner that ensures that
the Commissionmay readily understand the methodologies and proes comprising such
Accounting Proceduresind the resultant financial statements and repbdesachPrescribed
Businessand itsElectricity Businessas a whole.

1.3  TheAccounting Proceduresnust conform to Australian Accounting Standardereler
possible.

1.4  TheAccounting Proceduresnust ensure the reporting of the substance ofactions by:
(a) where substance and form differ, reporting the tsule® rather than the legal form of a
transaction or event;

(b) in determining the substance of a transaction,idensg all its aspects and implications,
including the expectations of and motivations fbe transaction; and

(c) for the purposes of determining the substancet@fresaction, viewing in aggregate a
group or series of transactions that achieves designed to achieve, an overall
commercial effect.

1.5 An Electricity Entity must maintain accounting and reporting arrangesnhich:

(a) enable financial statements and reports to be prddar eachPrescribed Businesand
its Electricity Businessas a whole; and

(b) provide information in the financial statements agplorts that can be verified.

1.6 Information must be presented in financial stateiand reports in the most understandable
manner, without sacrificing relevance or reliakilit

1.7  The financial statements and reports prepared [Bteiricity Entity in compliance with its
obligations under thi€odemust:

(a) give afair and reasonablesiew of the profit and loss and the balance shedating to
eachPrescribed Businesand itsElectricity Businessas a whole;

(b) be capable of certification as such by an auditeerwand if required by tHeéommission

(© be derived from the statutory accounts or theiivedent of theElectricity Entity; and
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1.8

1.9

1.10

1.11

1.12

1.13

(d) contain the entirety of the activities of edtescribed Businesand itsElectricity
Businessas a whole by:

)] eliminating costs not related to edefrescribed Businesand (where applicable)
its Electricity Businessas a whole;

(i) not consolidating amounts from statutory accouhtifterent entities; and

(i)  consolidating or disaggregating statutory accoumtnts within an entity in
order to prepare financial statements.

If some or all of the activities of dflectricity Entity are carried out by an entity that does not
have statutory accounts, all financial represematofPrescribed Businesactivities by such an
entity must be capable of being audited by an eatendependent auditor.

An Electricity Entity must present on a fair and consistent basis, fh@naccounting records that
underlie its statutory accounts, the costs, revgnassets employed and liabilities that may be
reasonably attributed to eaBhescribed Businesand itsElectricity Businessas a whole.

The financial statements and reports of gascribed Businesand itsElectricity Businessas a
whole must, in so far as is reasonably practicdldggrepared in accordance with the accounting
principles and policies applicable to the statu@egounts.

The financial statements and reports of dascribed Businesand itsElectricity Businessas a
whole must, in so far as is reasonably practicdi@eyrepared in a consistent manner so that the
Commissioncan make comparisons between them over time.

An Electricity Entity must provide to th€ommissionfull and detailed documentation of any
policies and procedures that tBkectricity Entity may have used to prepare the financial
statements and reports, that are additional to ptace of, the accounting principles and policies
used to prepare its statutory accounts.

TheDirectors of anElectricity Entity will be responsible for the purposes of tGedefor the
preparation and presentation of the financial statgs and reports, and the information they
contain.
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1.14 TheDirectorsof anElectricity Entity must ensure that thgectricity Entity keeps accounting
records that:

(a) correctly record and explain the transactions amahtial position of eacRrescribed
Businessand itsElectricity Businessas a whole;

(b) enable financial statements and reports to be pedpa accordance with thidode and

(©) are capable of allowing an auditor to convenieatig properly form an opinion on the
basis of those financial statements and reportis e level of compliance by the
Electricity Entity with the requirements of this Schedule, #weounting Proceduresind
theminimum ring-fencing requirements

2.  Cost Allocation Principles

2.1  TheCost Allocation Procedurewiill only be approved by th€ommissionif:
(a) they ensure compliance with the relevarimimum ring-fencing requirements

(b) they are consistent with the accounting policies procedures for other regulatory
instruments;

(© their utilisation involves a recognisable and naéilbeconomic basis;

(d) the resultant financial information satisfies tlimoepts of relevance and reliability,
thereby ensuring that the substance of the underlyansactions and events is reported;
and

(e) they comply with the principles set out in this 8dhle 1.

2.2 TheCost Allocation Proceduremust be presented to tB®mmissionin a manner that ensures
that theCommissionmay readily understand the methodologies and proes comprising such
Proceduresand the resultant financial statements and repogjgared by thE&lectricity Entity.

2.3  The cost allocations prepared by fectricity Entity in compliance with its obligations under
this Codemust be capable of certification as such by arntaudthen and if required by the
Commission

2.4  For the purpose of financial statements and repedsired to be provided to ti@mmission
under thisCodeor for other regulatory purposes, the allocatibagzounts between each
Prescribed Businesand the activities of thElectricity Businessas a whole and across segments
of aPrescribed Businesare to be based on the principle that:

(a) items which are directly attributable tdPaescribed Busineser to theElectricity
Businessas a whole and segments d?r@scribed Businesare assigned accordingly; and

(b) items not directly attributable, are to be allodaie aPrescribed Busineser to the
Electricity Businessas a whole and across segments oPttescribed Businesasing an
appropriate allocator, as indicated in followinggugaphs.

2.5 Anitem may be directly attributable tdPaescribed Businessr to theElectricity Businessas a
whole but not directly attributable to a segmena Bfescribed Businesdn these circumstances,
the allocation across segmentdoéscribed Businessesill be made using an appropriate
allocator as indicated in the following paragraphs.

2.6 Items that are not directly attributed either t@rascribed Busineser to theElectricity Business
as a whole or to a segment dPeescribed Businesare to be allocated on a causation basis.
Allocation based on avoidable cost is not permitted
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2.7

2.8

2.9

2.10

2.11

3.1

3.2

3.3

3.4

An Electricity Entity must produce for each item that has not beenttirattributed to a
Prescribed Busineser theElectricity Businessas a whole and/d?rescribed Businessegment
supporting paper work that includes:

(@) the amounts that have been allocated tdPtiescribed Busineser theElectricity
Businessas a whole and/d?rescribed Businessegment and amounts that have not been
so allocated; and

(b) the numeric quantity of each allocator.

If an item is immaterial and a causal relationstd@pnot be established without undue cost and
effort, theElectricity Entity may effect an allocation of these items on a rewmsal basis,
provided it is accompanied by a supporting noteudwnting for each such item:

(@) a defensible basis of allocation (which must noabeidable cost);
(b) the reason for choosing that basis; and
(© an explanation why no causal relationship coulédiablished.

A non-causal basis of allocation may only be apilgethe extent that:

(a) the aggregate of all items subject to all non-chlbases of allocation is not material to the
financial statements or reports; or

(b) anElectricity Entity can demonstrate that there is likely to be a gtypsitive correlation
between the non-causal basis and the actual chusgoairce or service consumption or
utilisation that those costs represent.

An item is material if its omission, misstatemennon-disclosure has the potential to prejudice
the understanding of the financial position andirebf thePrescribed Busineser the

Electricity Businessas a whole (whichever is applicable), gained laglireg the financial
statements and reports.

All bases of allocation must be explained and daned in theCost Allocation Procedures

Information Principles

Thelnformation Procedureswill set out the procedures to be followed byfstéfanElectricity
Entity involved in the conduct of Brescribed Businestor the purpose of identifying, and then
appropriately handling, storing, sharing and pdiitig, information that is either:

(@) deemed to b€onfidential Information; or

(b) capable of materially affecting the commercial iagts of &Competitorof aRelated
Contestable Business

The proposethformation Proceduresmust contain procedures for ensuring that the
identification and the handling, storing, sharimgl @ublishing of such information will not
provide a competitive advantage to Related Contestable Businesser anyCompetitorof a
Related Contestable Business

If an Electricity Entity proposes to allow the disclosure of informationh# type referred to in
clause 3.1 of this Schedule 1 to an employee, ¢@msucontractor or agent involved in the
conduct of &Related Contestable Businedbelnformation Proceduresmust identify categories
of information which will also be made availableGompetitorsof theRelated Contestable
Business

Without limiting the matters which may be coveradhelnformation Proceduresthose
Proceduresshould deal with the electronic, physical and pohral security measures that the
Electricity Entity proposes to employ in respect of the conductRrfescribed Business
(including separation of office space, accessflarimation systems and procedures for the
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minimisation ofCustomerconfusion and opportunities for preferential tne@mt or other unfair
competitive advantage).

4.  Scope of Principles

4.1  Nothing in these principles will limit the matteshich theCommissionmay take into account in
approving or issuing anroceduresor imposing any conditions upon its approval of an
Procedures
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SCHEDULE 2

Transitional provisions

1.  Continuation of approved Procedures

(@) TheAccounting ProceduresCost Allocation Procedureandinformation Proceduresof
anElectricity Entity which were approved by tl@ommissionand were in force
immediately before th€Eommencement Date

@ will continue in force and deemed to be approReateduredor the purposes of
clause 4 of thi€ode and

(i) will continue to be subject to any conditions rigigtto theCommission’s
approval of thos®rocedures

(b) An Electricity Entity referred to in clause 1(a) of this Schedule 2 isrequired to comply
with the requirements of clause 4.2 of tGisdein relation to that approve@rocedure
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SCHEDULE 3

Nominated goods and services
(@) The generation of electricity BWC for sale or supply to aBlectricity Entity issued
with a licence authorising the selling of electsiqi*Wholesale Electricity Generation
Serviced).

(b) Network access services, as defined in claugfelt® NT Electricity Networks (Third
Party Access) CodeNetwork Access Servicgs
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