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1. INTRODUCTION

The purpose of the review of the Kava Management Act is to identify any anti-
competitive provisions contained within the Act and Regulations and make
recommendations on whether the restrictions should be retained, or whether the
objective of the Act could be achieved in an alternative way.

The Kava Management Act contains provisions affecting competition. It provides a
licensing system for the supply and sale of kava. It does so by way of the declaration of
“licence areas” and requires all persons who sell or supply kava to be licensed. It
imposes penalties on those who undertake certain acts without holding an appropriate
licence. It also imposes conditions on the activities of licensed kava retailers and
wholesalers.

The Northern Territory is the only State or Territory in Australia that regulates kava.

This report has analysed the provisions of the Kava Management Act and recommends
that the Act be retained. The report also contains proposals for change including

adding objectives to the Act

adding provisions to enable regulation of kava price

extending and clarifying periods for objections

renewing licences for one year from date of grant

lodging documents electronically

not prescribing in legislation the number of wholesale or retail licences to be issued
providing greater flexibility in packaging requirements

requiring licence applicants to state what contribution they will make to harm
minimisation and improved community amenity.

2, EXECUTIVE SUMMARY
21 Purpose of the Report

This report has been prepared in accordance with National Competition Policy (NCP)
methods and principles. The NCP requires all Acts and subordinate legislation that may
inhibit competition should be reviewed and where necessary reformed. The NCP
requires the objectives of the Act to be identified as well as the provisions of the Act that
might be seen to restrict competition. These provisions have been evaluated and where
benefits do not outweigh costs and the objective not could be achieved by alternative
non-regulatory means, recommendations have been made to amend the legislation.

2.2 Conclusion

The long title of the Kava Management Act states that the Act is concerned with the
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e prohibition and regulation of the cultivation, manufacture, production, possession
and supply of kava, and

e encouragement of responsible practices and procedures in relation to the
possession, supply and consumption of kava.

The review found that Act contains provisions which restrict or have the potential to
restrict competition. The licensing system acts as a barrier to entry and many of the
Act’s provisions affect market behaviour.

The review concluded that the benefits of the provisions outweigh the costs of the
provisions, considered either singularly or together. The review concluded the objectives
of the Act can only be achieved through legislation.

The review was required to consider whether any of the proposals for amendment might
breach Part IV of the Trade Practices Act 1974. There would appear to be nothing in the
Act or proposed amendments that is inconsistent with the Trade Practices Act.

It is significant that the review has examined the kava legislation which provides for the
regulation of an area involving complex and sensitive social issues for government. To
that end, the Steering Committee notes the timeliness of the review and that further
monitoring mechanisms are part of the government’s kava licensing strategy.

2.3 Recommendations

The review concluded the legislative provisions should be retained. In the interests of
improving the transparency of the administrative process and the efficiency and
effectiveness of the legislation, the following amendments are recommended.

Recommendation 1: Objectives of the Act
Add an objectives Section to the Act being to

eliminate the kava black market trade

e encourage harm minimisation and other responsible practices in relation to kava
possession, supply and consumption resulting in reduced incidences of kava-
related health, social and economic problems

e establish mechanisms for regulating the sale and supply of kava, with a view to
eliminating excessive profiteering from kava sales and ensuring that, as far as
possible, those profits that did accrue from kava sales were used for the benefit of
kava-using communities, rather than for private gain

e encourage and empower local Aboriginal communities to become involved, through
the development of Kava Management Plans, in the operation of the kava licensing
system within their community.

Recommendation 2: Area to be sought as a licence area
Amend Section 54 (1A) so that a Community Government Council may apply to the
Minister to declare a part or all of the council area to be a licence area.
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Recommendation 3: Number of wholesale licences to be granted
Amend Regulation 5 so the maximum number of wholesale licences granted under the
Act be determined by the Minister on recommendation from the Licensing Commission.

Recommendation 4: Number of retail licences to be granted
Amend Section 58(2)(b) and 59(4) so that the number of retail licences in each licence
area be determined by the Minister on recommendation from the Licensing Commission.

Recommendation 5: Wholesale and retail licence duration
Amend Section 65(1) so all licences, rather than having to be renewed on 1st January
every year, are granted for twelve months from date of issue.

Recommendation 6: Licensing Commission to impose conditions
Amend section 64 to allow the Commission to impose conditions on a licence as it thinks
fit and in accordance with the facts of each case within the objectives of the Act.

Recommendation 7: Breach of licence conditions to be a breach of the Act
Add a Section similar to Section 110 of the Liquor Act in association with Section 124 of
that Act so that a breach of licence conditions is a breach of the Act.

Recommendation 8: Time limit for objections
Amend Section 61(2) and 62(2) to increase the time limitation period for objections from
21 days to 28 days, commencing from the date of the first newspaper advertisement.

Recommendation 9: Time limit for renewal hearings
Amend Section 65(4) to include a time limit of 28 days for unsuccessful applicants to
object to the grant of a licence to the successful applicant.

Recommendation 10: Dismissal of frivolous or vexations objections
Add to Section 64, provision to be able to dismiss without a hearing, objections judged
to be frivolous or vexatious.

Recommendation 11: Multiple applications for a licence
Amend Section 64(6), which is unworkable where there are multiple competing
applications for a wholesale or retail licence.

Recommendation 12: Licence renewal period
Amend Section 65(2)(a) licence renewal period from 30 to 60 days.

Recommendation 13: Technical expiry of a licence

Amend Section 65 so that if a licence renewal is under consideration by the Licensing
Commission and the licence renewal date is passed, there is provision for the licence to
be able to continue until such time as the Licensing Commission decision in relation to
the renewal is settled.
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Recommendation 14: Challenge to an existing retail licence

Amend Section 60(2)(a) to remove the prohibition against a challenge to an existing
retail licence.

Recommendation 15: Price regulation

Add to the Regulations, provision for the Licensing Commission to set the price of kava
following community consultation in response to licensees seeking to or making blatant
profits.

Recommendation 16: Packaging requirements
Amend Regulation 11 so the wholesaler is responsible for ensuring that kava is
packaged and labeled in accordance with the conditions of their licence.

Recommendation 17: Authorised possession of kava by Chair of Licensing
Commission

Add to Section 9 and 10 (2) that a person may also possess kava if authorised by the
Chief Health Officer or the Chairperson of the Licensing Commission.

Recommendation 18: Authorised possession for market and scientific research
Combine Sections 45 and 85, which relate to use of kava for research and authorisation
for research purposes such that in addition to the approvals of the Chief Health Officer,
the Chairperson of the Licensing Commission may approve kava possession for
consumer testing, market research, and forensic testing.

Recommendation 19: Authorised possession for educational purposes
Make provision that the Director of Licensing may possess or authorise others to
possess kava for educational purposes.

Recommendation 20: Power to summons witnesses or documents
Add to Part 11 Miscellaneous the power for the Licensing Commission to summons
persons to give evidence or to produce documents.

Recommendation 21: Electronic lodgement of documents
Amend Section 84 so documents may be lodged with the Licensing Commission or
licensees by facsimile or email.

Recommendation 22: Licence applicant’s benefits to the community

Add to Regulation 6 concerning the information to accompany applications for licences,
a provision where by all applicants shall state details of programs and/or activities to be
funded by the licensee to make a contribution to responsible kava retailing and
consumption and the amenity of kava using communities.

Recommendation 23: Suspension of sales in emergencies

Add a new section to Section 76, similar to Section 48A of the Liquor Act, allowing for
suspension of sales in emergency situations of community unrest, natural disasters and
the like.
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3. METHODOLOGY AND TERMS OF REFERENCE
3.1  National Competition Policy

The Northern Territory is undertaking a review of certain pieces of legislation, as
required under National Competition Policy (NCP). The NCP requires the review to be
conducted in accordance with certain methods and principles.

The NCP is based on the view that competition in a market encourages efficiency and
therefore, competition is in the public interest. Competitive markets allocate the
economy’s productive resources to the activities most desired by consumers, produce
property and services at least cost and are responsive to changes in technology and the
demands of consumers. On the other hand, regulation may be justified when markets
fail, or to achieve clearly identified public benefit objectives.

The NCP requires all Acts and subordinate legislation that may inhibit competition
should be reviewed and where necessary, reformed. The guidelines for review
contained in the Competition Principles Agreement have provided the methods and
principles adopted by this review.

The presumption of this review is that competition should not be restricted unless it can
be shown that restrictions are necessary to achieve the objectives of the Act and those
objectives can only be achieved by restricting competition.

3.2 Terms of Reference

The guiding principle of the review of the Kava Management Act, Regulations and
proposed changes is that the legislation shall not restrict competition unless the

1. benefits of restriction to the community as a whole outweigh the costs; and
2. objectives of the legislation can only be achieved by restricting competition.

The terms of reference of the review are

(a) clarify the objectives of the legislation and proposed amendments

(b) identify the nature of restrictions on competition

(c) analyse the likely effect of each restriction on competition and on the economy
generally

(d) assess and balance the costs and benefits of the restrictions for each anti-
competitive provision identified and

(e) consider alternative means for achieving the same result, including non-legislative
approaches.

The review was also to consider the efficiency, effectiveness and appropriateness of the
Northern Territory’s system of kava regulation.
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3.3 Consultation process

The review consulted with and took submissions from organisations and individuals
including

prospective wholesalers and retailers

Aboriginal representative bodies and associations

Northern Territory Government departments and agencies

organisations and agencies that provide kava related harm minimisation services and
other relevant services to consumers and

e consumers and members of the community.

See attachment A for a list of the submissions received and Attachment B for a list of the
issues contained in the submissions.

This report is based on an extensive consultation process. An Issues Paper was
prepared based on discussions and file notes relating to a wide range of stakeholders.
Meetings were held in Nhulunbuy and Darwin giving the public the opportunity to make
comment on the kava legislation and whether it should be retained or amended.

In addition to the Issues Paper, an abridged simple English version of the Issues Paper
was prepared for use by Aboriginal community councils in those Arnhemland
communities that have an involvement with kava. The abridged paper proved to be a
useful provision, which assisted Aboriginal communities to focus on the issues about
which they were concerned.

3.4. Steering Committee
Members of the Steering Committee are

e Craig Graham (NT Treasury)
¢ Prue Phillips-Brown (Department of Chief Minister)
e Andreas Andreou (NT Treasury).

3.5 Review report preparation

The review report was prepared by officers from the Racing, Gaming and Licensing
Division of the Northern Territory Treasury.
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4. KAVA AND KAVA LICENSING
4.1 What is kava?

Kava is the ground rhizome of the plant Piper methysticum, a member of the pepper
family (as in black pepper, piper nigrum — not to be confused with Capsicum pepper
species).

Piper methysticum, or cultivated kava, is a descendant of wild kava, Piper wichmannii.
A lush, leafy green plant, kava grows densely and is harvested when it is approximately
six to eight feet in height. The plants are grown from cuttings and planted in a manner
similar to sugarcane. Plants mature in five to seven years, however growers in Hawaii
have harvested crops within 2 years of planting.

The highest quality kava is the “whole” mature root (minimum 4 year maturity). This is
based on analysis of kava’s chemical components and traditional use among indigenous
peoples of the South Pacific Islands.

Kava is reputed to have four principal pharmacological effects

sedative and hypnotic

muscle relaxing

analgesic and anaesthetic and
antifungal.

Kava use in the Northern Territory is largely as a relaxant and is consumed in much the
same way as its tradition suggests; a group of adults sitting around a communal vessel
of the product, with water added and drinking kava in a friendly, social manner. The
main departure from South Pacific use in Arnhemland Aboriginal communities is the
amount and strength of kava consumed in these sessions and the frequency and
duration of the drinking sessions.

The long term effects of kava, based on higher than traditional consumption rates, is the
subject of research by the Menzies School of Health Research. The over-use of kava is
thought to have adverse effects on heart, liver and kidney functions as well as
contributing to chronic inflammation of the skin.

4.2 History of kava regulation in the Northern Territory

In late 1981, kava was introduced into north east Arnhemland of the Northern Territory.
It was seen as a positive substitute for liquor.

Kava use quickly spread across the eight major communities of Arnhemland: Minjilang
(Croker Island), Warruwi, Maningrida, Ramingining, Milingimbi, Galiwinku (Elcho Island),
Gapuwiyak (Lake Evella) and Yirrkala. It also appeared on Groote Eylandt, but there is
no history of continued use outside the major Arnhemland communities.
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