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MISSION STATEMENT

The mission of the Office of the Director of Public Prosecutions is to provide the

people of the Northern Territory of Australia with an independent, professional and
effective criminal prosecution service that:

Operate with integrity

Is fair and just both victims and the accused and

Is sensitive to the needs of victims, witnesses and to the interests of the
community on whose behalf it acts.




INTRODUCTION

The Director of Public Prosecutions Act 1990 established an independent professional service
to prosecute serious criminal offences. In February 1998 a Memorandum of Understanding
between the Commissioner of Police and the Director extended the responsibility of the
Director to include Summary Prosecutions. These guidelines are published pursuant to
section 25 of the Act. A reference to a prosecutor in this document is a reference to any
police prosecutor or any legal practitioner representing the interests of the Crown or of the

Director in criminal and related proceedings.

Guidelines for the prosecution of offences in the Northern Territory were first issued on 30
September 1991. The Guidelines were distilled from practise and experience and reflected the
law and policy as it existed at the time of publishing. They were made public in order to
promote awareness and understanding of the policies, procedures and decision making criteria
adopted by the Office. They provided guidance to prosecutors in the exercise of the decisions
and discretions they were called upon to make in the fulfilment of their duties. The Guidelines
provided a benchmark of accountability and set the standard of performance required from

both prosecutors and the Office as a whole.

As the law is constantly evolving and under review, so too must the Guidelines be reviewed
and amended or changed as circumstances require. There have been updates to individual
Guidelines since they were first published, and additional Guidelines have been produced.
However, in 2004 it was determined to comprehensively review and republish the entirety of
the Guidelines to ensure they were fully up to date and in line with the legislative and

procedural changes affecting the criminal justice process.

Of particular interest are the Guidelines which address the role and involvement in the
prosecution process of the Witness Assistance Service (Guideline 11), and the role of
Aboriginal customary law and its applicability to Aboriginal offenders, victims, and the legal
system (Guideline 20). To the best of my knowledge, both Guidelines are unique to the
Territory. There have been substantial amendments to the Guideline concerning Domestic
Violence (Guideline 21). These amendments address the changing attitudes of the public, the

government and the courts to violence in intimate relationships.



The Guidelines will assist prosecutors in the furtherance of the functions of the Office. They
are designed to promote consistency and efficiency, effectiveness and transparency in the

administration of justice.

The Guidelines are freely and publicly available on the Office of the Director of Public

Prosecutions website, www.nt.gov.au/justice/dpp/. They will continue to be updated from

time to time to reflect legislative and procedural changes. They serve to guide prosecutors and
inform the community about the actions and decisions of the Office.

I acknowledge the major contribution made to the preparation of this document by Crown
Prosecutor-in-Charge of the Alice Springs Office, Dr Nanette Rogers, and the Solicitor to the
Director, Elisabeth Armitage. They worked tirelessly together to finalise the draft in time for
its publication at this time. There were ably assisted in the completion of the manuscript by

Sue Golik. I thank each of these staff members.

REX WILD QC
DIRECTOR OF PUBLIC PROSECTIONS

13 January 2005
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1.2

ROLES AND DUTIES OF THE PROSECUTOR

The Office of the Director of Public Prosecutions (ODPP) is independent and

represents the community and not any private or sectional interest.

The prosecutor owes a duty of fairness to the court and the community. The

community’s interest is two-fold: that those who are guilty be brought to justice and

that those who are innocent not be wrongly convicted. The prosecutor’s role is to

assist the court and do justice between the community and the offender according to

law and the dictates of fairness. Importantly, a prosecutor:

)
)

©)

(4)
()

(6)

(7)
(8)

©)
(10)
(11)

has the duty to act fairly and impartially;

has the duty of ensuring that the Crown case is presented properly and with

fairness to the offender;

is entitled to firmly and vigorously urge the Crown view about a particular

issue and to test the case advanced on behalf of the offender by all proper

means provided by the criminal trial process which is an accusatorial and

adversarial procedure;

must never seek to persuade a jury to a point of view by introducing prejudice;

must not advance any argument that does not carry weight in his or her own

mind or try to shut out any evidence that would be important to the interests of

the offender;

must inform the court of authorities or trial directions appropriate to the case,

even where unfavourable to the prosecution;

must offer all evidence relevant to the Crown case;

should take care to ensure that nothing is said in the opening address which

may subsequently lead to the discharge of the jury. Such matters might

include:

(@) contentious evidence that has not yet been the subject of a ruling;

(b) evidence that may reasonably be expected to be the subject of objection;

(c) detailed aspects of a witness’s evidence which may not be recalled in the
witness box;

has a continuing obligation of disclosure;

must take care to conduct cross-examination of an offender fairly;

shall comply with the Rules of Professional Conduct and Practice of the Law

Society of the Northern Territory (Appendix B), the Barristers’ Conduct Rules

1



1.3

2.1

2.2

2.3

2.4

of the Bar Association of the Northern Territory (Appendix C) and the

International Association of Prosecutors Rules for Prosecutors (Appendix D).

The prosecution is entitled to procedural fairness. It must maintain that right in the
interests of justice. This may mean, for example, that an adjournment must be sought
when insufficient notice is given of: alibi evidence, evidence regarding Aboriginal
customary law on sentence, a plea and a victim impact statement or report may be
required, or, any other listing where insufficient time has been provided to the Crown
to properly prepare and fairly present material relevant to the matter before the court.

THE DECISION TO PROSECUTE

The prosecution process should be initiated or continued whenever it appears that
there is a reasonable prospect of conviction and it is in the public interest. There is a
continuing obligation to review the decision to prosecute in light of relevant material

and information as it becomes available.

The question whether or not the public interest requires that a matter be prosecuted is

resolved by determining whether:

(1) the admissible evidence is capable of establishing each element of the offence;

(2) it can be said that there is no reasonable prospect of conviction by a reasonable
jury (or other tribunal of fact) properly instructed as to the law; and

(3) discretionary factors dictate that the matter should or should not proceed.

The first matter requires no elaboration: it is the prima facie case test.

The second matter requires an exercise of dispassionate judgment which will depend
in part upon an evaluation of the admissibility and weight of the available evidence
and the persuasive strength of the Crown case. The resolution of disputed questions of
fact is for the court and not the prosecutor. The assessment of prospects of conviction
is not to be understood as usurping the role of the court but rather as an exercise of
discretion in the public interest. It is a test appropriate for both indictable and

summary charges.



2.5

The third matter requires consideration of many factors. The factors that can be

properly taken into account will vary from case to case and may include the following:

1)

)
@)
(4)

(%)
(6)

(7)
(8)

(9)

(10)
(11)
(12)

(13)
(14)
(15)
(16)
(17)
(18)
(19)

(20)

(21)
(22)

(23)

the seriousness or, conversely, the triviality of the alleged offence; or that it is
of a “technical” nature only;

whether or not the alleged offence is of considerable public concern;

the obsolescence or obscurity of the law;

whether or not the prosecution would be perceived as counterproductive for
example, by bringing the law into disrepute;

special circumstances that would prevent a fair trial from being conducted;

the necessity to maintain public confidence in such basic institutions as the
Parliament and the courts;

the staleness of the alleged offence;

the prevalence of the alleged offence and any need for deterrence, both
personal and general;

the availability and efficacy of any alternatives to prosecution;

whether or not the alleged offence is triable only on indictment;

the likely length and expense of a trial;

whether or not any resulting conviction would necessarily be regarded as
unsafe and unsatisfactory;

the likely outcome in the event of a finding of guilt, having regard to the
sentencing options available to the court;

whether or not the proceedings or the consequences of any resulting conviction
would be unduly harsh or oppressive;

the degree of culpability of the offender in connection with the offence;

any mitigating or aggravating circumstances;

the youth, age, maturity, intelligence, physical health, mental health or special
disability or infirmity of the offender, a witness or a victim;

the offender’s antecedents and background;

the circumstances in which the alleged offence was committed;

whether or not the offender is willing to co-operate in the investigation or
prosecution of others, or the extent to which the offender has done so;

the attitude of a victim or in some cases a material witness to a prosecution;
any entitlement or liability of a victim or other person or body to criminal
compensation, reparation or forfeiture if prosecution action is taken; and/or

whether or not the Director’s consent is required to prosecute.



2.6

2.7

2.8

3.1

The applicability of and weight to be given to these and other factors will vary widely

and depend on the particular circumstances of each case.

A decision whether or not to proceed must not be influenced by:

)

()

3)

(4)

(®)

the race, religion, sex, national origin or political associations, activities or
beliefs of the offender or any other person involved (unless they have special
significance to the commission of the particular offence or should otherwise be
taken into account objectively);

the personal feelings of the prosecutor concerning the offence, the offender or
a victim;

the possible political advantage or disadvantage to the government or any
political party, group or individual;

the possible effect of the decision on the personal or professional
circumstances of those responsible for the prosecution or otherwise involved in
its conduct; or

any possible media or community reaction to the decision.

It is recognised that the resources available for prosecuting are finite and should not be

expended pursuing inappropriate cases.

TIMELINESS

A fundamental obligation of the prosecution is to assist in the timely and efficient

administration of justice. To this end:

1)
)
3)
(4)

(%)

(6)

cases should be prepared for hearing as quickly as possible;

indictments should be filed within 21 days from committal,

an indictment should be communicated to the defence as soon as possible;

any amendment to an indictment should be made known to the defence as soon
as possible;

as far as practicable, the adjournment of any trial or other listing should be
avoided by prompt attention to the form of the indictment, the availability of
witnesses and any other matter which may cause delay. Adjournments will not
be sought by or acceded to by a prosecutor unless there are substantial reasons
in favour of the adjournment; and

as far as practicable, time limits as prescribed in section 3A Sexual Offences

(Evidence and Procedure) Act are to be complied with.

4



4.1

4.2,

4.3

4.4

4.5

4.6

4.7

4.8

4.9

INDICTMENTS

A decision made by a magistrate as to whether to commit an offender for trial does not
absolve a prosecutor from independently reviewing the available evidence and

deciding whether to indict and for what charge.

Indictments can only be signed by Crown prosecutors who have the necessary

delegation.

Charges must adequately and appropriately reflect the criminality that can be
reasonably proven. In cases where there have been numerous offences committed, the
prosecutor should strive to charge counts that sufficiently reflect the gravity of the

incidents and the course of conduct.

An indictment should be settled and presented within 21 days of committal or on or

before the first arraignment day (whichever is earlier).

In all cases prosecutors must guard against the risk of an unduly lengthy or complex

trial (however, there will be cases where complexity and length are unavoidable).

Substantive charges are to be preferred to conspiracy where possible. However
conspiracy may be the only appropriate charge in view of the facts and the need to
reflect the overall criminality of the conduct alleged. Where conspiracy is alleged the

indictment shall only be signed by the Director or Deputy Director.

Pursuant to section 131A Criminal Code indictments for an offence of maintain an

unlawful sexual relationship with child can only be signed by the Director.

Prosecutors must supply particulars if requested: section 313 Criminal Code.

A prosecutor may prepare an indictment charging an offence which is different to that
for which the person was committed for trial provided there is evidence of such at the
committal: section 299 Criminal Code. Where the charge is substantially different
from the charges at committal then the Guidelines for ex officio indictments apply -
Guideline 5: Ex Officio Indictments.



4.10

5.1

5.2

5.3

5.4

5.5

5.6

5.7

Whenever an indictment is prepared and there are outstanding charges, consideration
should be given to determine whether it is appropriate for such charges to be included
on the indictment or on a Form 6 schedule pursuant to section 107 Sentencing Act -

Guideline 16: Sentence.

EX OFFICIO INDICTMENTS

An ex officio indictment is a bill of indictment found for an offence in respect of

which there has been no committal for trial.

Prosecutors are encouraged to use ex officio indictments for pleas of guilty where it is

intended to fast-track uncontested matters.

Where there have been committal proceedings, a decision whether or not to proceed
by way of ex officio indictment should be made by the Director in respect of any
offence which is substantially different in nature from the offence or offences

committed for trial, or additional to those offences.

When the charge against an offender has been dismissed by a magistrate and
consideration is being given to proceeding on that charge by way of ex-officio
indictment the offender should be notified. A decision as to whether or not to proceed

by way of ex officio indictment should be made within three months of the dismissal.

A proceeding such as a coronial inquest or inquiry may be regarded as a sufficient
substitute for committal proceedings. In those circumstances it may be appropriate to
deal with the matter by way of ex officio indictment rather than by committal

proceedings.

Where appropriate the offender should be given the opportunity of making
representations when consideration is being given to an ex officio indictment or count

against him or her.

A decision to file an ex officio indictment in the absence of or in spite of committal
proceedings will only be justified if the offender will nevertheless be afforded a fair

trial.



5.8

5.9

6.1

6.2

6.3

6.4

Only the Director may sign ex officio indictments.

Where practicable Guideline 4: Indictments applies to ex officio indictments.

CHARGE NEGOTIATION

Negotiations between the parties are encouraged and may occur at any stage of the
progress of a matter through the courts. Charge negotiations must be based on

principle and reason, not on expedience or convenience alone.

In any case of complexity or sensitivity, the defence should be asked to put in writing
a negotiated charge offer including their arguments in support of such an offer. Such
offers will always be considered on a without prejudice basis. In some cases it may be
appropriate to inform the defence that the prosecution will not consider an offer unless

its terms are clearly set out in writing.

A negotiated plea of guilty may be considered if the public interest is satisfied, taking

into account the following matters:

@ whether the alternative charge adequately reflects the essential criminality of
the conduct and the plea provides adequate scope for sentencing;

2 whether the evidence available to support the prosecution case is weak in any
material respect;

3) whether the saving of cost and time weighed against the likely outcome of the
matter if it proceeded to trial is substantial; and/or

4) whether it will save a witness, particularly a victim or other vulnerable witness,

from the stress of testifying in a trial.

A negotiated charge will normally not be appropriate where:

(1) its acceptance would produce a distortion of the facts and create an artificial
basis for sentencing;

2 its acceptance would render inadmissible facts essential to establishing the
criminality of the conduct;

3) the offender intimates that he or she is not guilty of the offence; or

(4)  an offender will avoid a mandatory term.



6.5.

6.6

6.7

6.8

6.9

6.10

In all cases, the views of the victim and the police officer-in-charge concerning the
acceptance of a plea of guilty or the contents of a statement of agreed facts must be
sought and will be taken into account before final decisions are made. Those views
must be recorded on the file and made available to the Director’s Chambers. Those
views are not determinative. It is the public, not any private individual or sectional,

interest that must be served.

The acceptance of a negotiated charge will only occur after all of the material has been
reviewed by at least one Chambers’ prosecutor. Where there are differing opinions,
the matter is to be referred to the Director’s Chambers for review. This process is
designed to protect against capricious or other ill-considered judgments. The

determination of the reviewer(s) must be recorded on file.

Where the appropriate review has occurred, been documented on the file and the plea

is approved, a prosecutor may agree to a negotiated charge.

Records must be made as events occur for transparency and probity. A prosecutor is
required to reduce to writing any agreement that is reached. If possible the agreement
should be signed by each party. A prosecutor should be familiar with GAS v R; SJK v
R 206 ALR116. Any offer by the defence must be recorded clearly, including any
offer that is rejected.

If a version of the facts is negotiated and agreed:

(1)  the prosecutor must prepare or obtain a statement of agreed facts. A copy must
be kept on file;

(2)  where evidence is to be omitted from a statement of facts, the views of the
police officer-in-charge and the victim must be sought and noted before agreed
facts are adopted,;

(3)  where the prosecution agrees not to rely on an aggravating factor no
inconsistent material should be placed before the sentencing judge: R v De
Simoni (1981) 147 CLR 383.

Where an earlier offer has been rejected by a prosecutor any subsequent proposal to
reverse the decision (where circumstances are otherwise unchanged) should be

referred to the Director's Chambers.



6.11.

6.12

6.13

7.1

7.2

7.3

In cases which are serious or potentially contentious, or involving the death of any
person, no acceptance of any plea offer to lesser or fewer charges shall occur without

the consent of the Director.

Some charges may be suitable for inclusion on a Form 6 (Disposal of Other Pending
Charges) under section 107 Sentencing Act where the offender admits having

committed certain listed offences - Guideline 16: Sentence.

If plea negotiations relate to an offender, who is also an informer, apply - Guideline

19: Informers.

DISCONTINUING PROSECUTIONS

Discontinuing Court of Summary Jurisdiction Prosecutions

The prosecutor with carriage of a matter must advise the police officer-in-charge and
the victim whenever the ODPP is considering whether or not to discontinue a charge
in the Court of Summary Jurisdiction or to consent to an appeal in the Supreme Court.
The police officer-in-charge should be consulted on any relevant matters, including
perceived deficiencies in the evidence and any matters raised by the offender. One
purpose of this consultation is to provide an opportunity for the police officer-in-
charge and the victim to furnish additional information which may affect the decision.

Discontinuance reports must include:

(@D)] the charges laid by the informant and/or the charges on which the offender has
been committed for trial;

(2)  asummary of the facts of the case sufficient to permit a proper consideration of
the application or request;

3 a copy of the offender’s criminal history;

(4)  the views of the police officer-in-charge and the victim and/or a note as to
attempts made to obtain those views; and

(5)  the prosecutor’s recommendation supported by reasons.

When it is sought by Summary Prosecutions to discontinue in the Court of Summary
Jurisdiction, a report and recommendation must be referred to the officer-in-charge of

Summary Prosecutions or the Director’s Chambers. Discontinuation of matters



7.4

7.5

7.6

7.7

7.8

7.9

involving domestic violence must only occur with the consent of the Director’s

Chambers.

After a decision has been made, the prosecutor with carriage of the matter must notify
the police officer-in-charge, the victim, the offender and the court of the decision as

soon as practicable.

In the Court of Summary Jurisdiction where a decision has been made to discontinue
then the matter should be withdrawn. Matters may be re-commenced if circumstances

or evidence has changed and statutory limitation periods have not expired.

Occasionally magistrates may refuse to accept a withdrawal of a complaint. If a
prosecutor is forced to offer no evidence then the charge will be dismissed. This
precludes the complaint from being re-laid. Normally a prosecutor is entitled to
withdraw an information. If a prosecutor is forced to offer no evidence, there may still
be an opportunity to re-lay the information. Accordingly, prosecutors should be aware
of the legislative provisions regarding jurisdiction for certain offences (for example

section 131A Justices Act, section 22 Misuse of Drugs Act).

In the Court of Summary Jurisdiction costs may be ordered whether a matter is
withdrawn, no evidence is offered, or the offender is found not guilty (section 77
Justices Act and reg 14 Justices Regulations). A determination should be made as

quickly as possibly if proceedings are to be discontinued to avoid or minimise costs.

Discontinuing Justice Appeals

Where a prosecutor is of the view that a Justice Appeal should be conceded (or
discontinued where the Crown has brought the appeal) then approval must first be

obtained from the Director’s Chambers.

Discontinuing Trials

Offenders, their representatives or prosecutors may make application that a charge or

charges be discontinued or varied or that a no true bill pursuant to section 297A of the

Criminal Code be filed. If, after reviewing a case fully, the prosecutor considers that

the proceedings should not continue and approval to discontinue is obtained from the
10



7.10

7.11

7.12

7.13

7.14

Directors Chambers, then the case should be discontinued at the earliest possible

opportunity.

In considering such applications regard is to be had principally to the three tests set
out in Guideline 2: Decision to Prosecute, bearing in mind any additional

considerations of fact or argument put forward by the defence.

In trials (and infrequently, pleas) it is the responsibility of the prosecutor, to prepare a

report to the Director's Chambers. Discontinuance reports must include:

(1)  the charges laid by the informant and/or the charges on which the offender has
been committed for trial;

(2)  acopy of the defence application or request;

(3)  asummary of the facts of the case sufficient to permit a proper consideration of
the application or request;

(4)  acopy of the offender’s criminal history;

(5) the views of the police officer-in-charge and the victim and/or a note as to
attempts made to obtain those views; and

(6)  the prosecutor’s recommendation supported by reasons.

It is the responsibility of the prosecutor to ensure that consultations with the police
officer-in-charge and victim have occurred. However, if the police officer-in-charge
or victim is not able to be consulted within a reasonable time, the attempts made to

contact him or her must be documented.

After a decision has been made, the prosecutor must notify the police officer-in-
charge, the victim, the offender and the court of the decision as soon as practicable.
Where appropriate, the police officer-in-charge and victim should also be reminded

that bail conditions no longer apply.

Unless there are special circumstances, a submission to discontinue because of the
triviality of the offence should be refused if the offender has elected trial on
indictment for a charge that could have been dealt with in the Court of Summary

Jurisdiction.

11



7.15

7.16

7.17

7.18

8.1

8.2

Generally

Where a direction has been given in a matter to proceed or to take no further
proceedings, that direction will not be reversed unless:

(1)  significant new facts warrant it;

(2 the direction was obtained by fraud or impropriety; or

(3)  the direction was obtained or made on an erroneous basis, and the interests of

justice require a reversal.

The procedure for discontinuing proceedings before an indictment is filed is by way of
a no true bill: section 297A Criminal Code. The procedure for discontinuing
proceedings after an indictment has been filed is by way of a nolle prosequi: section
302 Criminal Code.

In serious or potentially contentious cases, or cases involving the death of any person,

no withdrawal shall occur without the consent of the Director.

Reasons for discontinuance will normally not be given. The Director’s consent is

required before reasons are disclosed.

DISCLOSURE

General Statement

The Crown has a continuing obligation to make full disclosure in a timely manner of

the prosecution case to the offender. This includes disclosure of all material which on

sensible appraisal:

@ is relevant or possibly relevant to an issue in the case and being either
inculpatory or exculpatory material;

(2)  raises or possibly raises a new issue whose existence is not apparent from the
evidence the prosecution proposes to use; and/or

3) holds out a real as opposed to a fanciful prospect of providing a lead to

evidence which goes to either of the previous two situations.

Inappropriate disclosure of confidential information may affect the safety or privacy

of individuals, compromise ongoing investigations or undermine confidence in the

12



8.3

8.4

Office. There will be circumstances when disclosure should be conditional, delayed or

withheld. Where a prosecutor considers one or more of these options to be

appropriate then the police officer-in-charge should be consulted.

Sensitive material must be carefully secured. It must not be left unattended in court,

in cars or in any place where it could be accessed by unauthorised people.

Specific matters of which there should be disclosure

In all cases, disclosure should include (but is not limited to) the following:

1)
)

©)

(4)

(5)

(6)

(7)

(8)

(9)

(10)

(11)

particulars of the offender’s prior convictions;

copies of all written statements of all witnesses to be called (addresses and
telephone numbers may be deleted), a copy of an audio taped record of
interview, and an opportunity to examine electronically recorded interviews;

a copy of any prior inconsistent or additional statement of a witness (including
any statement made in conference, recorded or otherwise and the Victim
Impact Statement);

a copy of any written or electronically recorded statement obtained from the
offender by a person in authority;

copies of any photographs, plans, documents or other representations which
will be tendered by the prosecution at trial;

an opportunity to examine exhibits which will be tendered,

copies of statements and reports of any expert witnesses to be called and, by
appointment through the prosecution, an opportunity for a defence expert from
the same or similar discipline to speak with that expert pre-trial;

a copy of any warrant or details of any other statutory authority used in the
gathering of evidence to be adduced at trial. However, an affidavit in support
of any such warrant by a police officer should not normally be disclosed;

an opportunity to inspect bank records, books of account or other records or
documents relevant to the prosecution case-in-chief even though they may not
be introduced into evidence or relied upon;

where a decision has been made not to call a witness, contact details for the
witness;

any information in the possession of the Crown which reflects materially upon

the credibility of prosecution witnesses including:

13



8.5

8.6

8.7

(a)

(b)

(©)

(d)

(€)

(f)

a previous conviction, for example for perjury and offences involving
dishonesty;

an adverse finding in other criminal proceedings or in non-criminal
proceedings (such as disciplinary proceedings, civil proceedings or a
Royal Commission);

evidence before a Royal Commission which reflects adversely on a
prosecution witness;

any physical or mental condition which may substantially affect
reliability;

any concession which has been granted to a witness in order to secure
that person’s testimony for the prosecution, including the details of any
grant of immunity or indemnity from prosecution and discount on
sentence if applicable; and

where there is reason to believe that the credibility of a prosecution
witness may be in issue, a request for a criminal history check should

be made and any relevant convictions disclosed.

Discretion to withhold or delay disclosure on Public Interest Grounds

A prosecutor may withhold or delay disclosure of specific material where the

prosecutor is of opinion that, in the public interest, the material should be immune

from disclosure.

Where the prosecutor declines to disclose material, or alternatively delays disclosure

of material, the prosecutor should advise the defence that material has been withheld

and claim an immunity against disclosure in respect of that material.

In determining whether to claim public interest immunity, some of the factors to be

considered are whether:

(1)  the material is clearly irrelevant;

(2)  withholding is necessary to preserve the identity of an informant;

(3)  withholding is necessary to protect the safety or security, including protection

from harassment, of persons who have supplied information to the police;

(4)  the material is protected by legal professional privilege;

(5)  the material, if it became known, might facilitate the commission of other

offences or alert a person to police investigations;

14



8.8

8.9

8.10

8.11

8.12

(6)  the material discloses some unusual form of surveillance or method of
detecting crime;

(7)  the material is supplied to the police only on condition that the contents will
not be disclosed,

(8)  the material contains details of private delicacy to the maker;

(9)  the material relates to the internal workings of the police force; and/or

(10) the material relates to national or state security.

The extent to which any of these factors will affect the decision whether or not to
disclose particular material will vary. Application of these factors will always be
subject to the over-riding duty to ensure that the Crown case is presented with
fairness. The matter should be referred to the Director’s Chambers for consideration as

to whether it is appropriate to delay or withhold disclosure.

In cases where a claim of immunity is pursued then the question of disclosure will be

determined by the outcome of that claim.

In cases where a claim for immunity is upheld and the Director is of the view that non-
disclosure could prejudice the defence at trial, the Director will determine whether the
charge or charges to which the material is relevant should be withdrawn. The Director
will determine whether the offender should be charged with an alternative or lesser
offence, the prosecution of which will not necessitate the production of the withheld

material.

In the event that a claim for immunity is unsuccessful the Director will consider,
following consultation with police officer-in-charge, whether the overall interests of
justice require that the material be disclosed or, alternatively, that the prosecution be

abandoned.

Police should provide the ODPP with a separate schedule listing any potentially

disclosable material which the police consider may be immune from disclosure to the

defence on public interest grounds, together with the reasons why it is considered that

the particular material is subject to public interest immunity. Examples of such

material are:

@ material relating to the identity or activities of informants, undercover police
officers or other persons supplying information to law enforcement authorities;

15



@) material revealing the location of any premises or other place used for
surveillance, or the identity of any person allowing a law enforcement officer
to use any premises or other place for surveillance;

3) material revealing, either directly or indirectly, investigative techniques and
methods relied upon by law enforcement agencies in the course of a criminal
investigation (for example, covert surveillance techniques) or other methods of
detecting crime;

()] material the disclosure of which might facilitate the commission of other
offences or hinder the prevention or detection of crime;

5) material relating to national security;

(6) material received from an intelligence or security agency; and/or

() material given in confidence.

This list is not intended to be exhaustive.

Confidential Communications

8.12

8.14

8.15

In criminal proceedings for sexual offences communications with a counsellor are
privileged to the extent provided by Part VIA Evidence Act. Prosecutors are to be
familiar with and apply the provisions of that Part when applicable. Confidential
communications are privileged and are not to be disclosed unless there is a court order
for disclosure or as the provisions of the Part otherwise allow.

Legal Professional Privilege

Legal professional privilege will be claimed by a prosecutor against the production of
any document in the nature of an internal ODPP (for example a submission or opinion
and advice to the Director, submissions between lawyers and Crown Prosecutors).

Only the Director or Deputy Director may approve the waiver of the privilege.

Conditional Disclosure

Wherever material contains an image of a person which is obscene or indecent or

would otherwise violate the person’s privacy: including video taped interviews with

complainants of sexual offences, child pornography, police photographs of naked
16



8.16

8.17

8.18

9.1

9.2

complainants, video tapes or photographs of sexual offences being committed and

autopsy photographs, then such material:

Q) must not be copied, other than for a legitimate purpose connected with a
proceeding;

2 must not be provided to the defence but must be made available for viewing by
the defence upon a request if the evidence is relevant to either the prosecution
or defence case; and

3) may be made available for analysis by an appropriately qualified expert (for the
prosecution or defence) upon such conditions as thought appropriate.

In appropriate cases a prosecutor may seek an undertaking from defence that material
will not be disclosed to parties other than the offender’s legal advisers and the
offender.

Disclosure Certificate

The duty on the prosecution to disclose material to the offender imposes a
concomitant obligation on the police to notify the prosecution of the existence and
location of all such material. If required police shall, in addition to providing the brief
of evidence, certify that the prosecution has been notified of the existence of all such

material.

Should any documentation, material or information additional to the Crown case be
either sensitive or of a nature which requires protection or limited disclosure, the
police officer-in-charge of the investigation should identify that information at the
time it is made available to the ODPP.

INDEMNITIES AND UNDERTAKINGS

There are two types of immunities under section 21 Director of Public Prosecutions
Act. There is an indemnity from prosecution whether on indictment or otherwise
(section 21(2)(b)) and there is an undertaking that an answer, statement or disclosure

made by a person will not be used in evidence against the maker (section 21(2)(c)).

In principle it is desirable that the criminal justice system should operate without the
need to grant any concessions to persons who participate in alleged offences in order
17



9.3

9.4

9.5

9.6

to secure their evidence in the prosecution of others. A decision whether to call an
accomplice to give evidence for the prosecution frequently presents conflicting
considerations calling for the exercise of careful judgment in the light of all the
available evidence. Invariably, however, there will be instances where there is a
weakness in the prosecution evidence that makes it desirable, or even imperative, for

the prosecution to call an accomplice.

An indemnity or undertaking will only be given as a last resort. Generally an
accomplice should be prosecuted (subject to these Guidelines) whether or not he or
she is to be called as a witness. An accomplice who pleads and agrees to co-operate in
the prosecution of another is entitled to receive a consequential reduction in the
sentence that would otherwise have been appropriate. The prosecutor should obtain a
signed statement from the accomplice and that statement should set out what evidence
the accomplice will provide. The prosecutor should also disclose to the court that such
a statement has been provided and indicate the level of assistance provided by the
accomplice to either the prosecutor or the police. There may be rare cases, however,
where that course cannot be taken; for example, time may not permit charges against
the accomplice to proceed to conviction before the trial of the principal offender, or
there may be insufficient admissible evidence to support charges against the

accomplice — Guideline 19: Informers.

Where an accomplice receives any concession or inducement from the prosecution in
order to secure his or her evidence, whether as to choice of charge, or the grant of an
indemnity or undertaking, the terms of the agreement or understanding between the
prosecution and the accomplice should be disclosed to the defence and the court —
Guideline 19: Informers.

A grant of an indemnity or undertaking will only be made by the Director after

consideration of a number of factors, the most significant being:

(1)  whether or not the evidence that the accomplice can give is reasonably
necessary to secure the conviction of the offender;

(2)  whether or not that evidence is available from other sources; and

(€)) the relative degrees of culpability as between the accomplice and the offender.

In all cases it must be able to be demonstrated that the interests of justice require that
the immunity be given.
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9.7

9.8

9.9

9.10

The accomplice’s statement must be in existence in some form before a request for an

indemnity or undertaking is made.

Any request to the Director for an indemnity or undertaking pursuant to section 21
Director of Public Prosecutions Act must be made in a timely manner and the
prosecutor must address the following matters:

(1)  the accomplice’s attitude to testifying without an indemnity or undertaking;

(2)  the existing prosecution case against the offender, both with and without the
evidence of the accomplice;

(3)  the evidence which the accomplice is capable of giving (including the
significance of that evidence for the prosecution case, an assessment of its
reliability and whether or not there is evidence capable of corroborating the
accomplices’ evidence);

(4)  anassessment of the weakness in the prosecution case being strengthened other
than by relying on the evidence of the accomplice;

(5)  the level of involvement and culpability of the accomplice in the offence;

(6)  the general character of the accomplice together with a copy of his or her prior
criminal record;

(7)  the views of any other relevant Territory, State or Commonwealth
investigatory or prosecuting authority; and

(8) public interest issues, including the comparative seriousness of the offending as
between the offender and the accomplice, and whether or not the accomplice
could and should be prosecuted (including the quality of the evidence against

the accomplice, and the likely sentence).

In most cases an undertaking is to be preferred to an indemnity.

In the course of an investigation the police may identify a participant in the criminal
activity under investigation as a person who is likely to be of more value as a
prosecution witness than an offender. Thereafter the investigation may be directed at
constructing a case against the remaining participants based on the evidence it is
expected this person will give. It is prudent for the police to consult the Director as to
the appropriateness of such a course.

19



10.

10.1

10.2

10.3

10.4

10.5

YOUNG OFFENDERS

A child less than 14 years of age is not criminally responsible unless at the time of
offending, he or she had the capacity to know that he or she ought not to do the act or
omission. Without proof of capacity, the prosecution must fail: section 38 Criminal
Code.

A young offender is a person under the age of 18 years.

Special considerations apply to the prosecution of young offenders and children. A
prosecution of a young offender should always be regarded as a severe step, and
generally speaking a much stronger case can be made for methods of disposal which
fall short of prosecution unless the seriousness of the offence or the circumstances of
the young offender concerned dictate otherwise. Ordinarily the public interest will not
require the prosecution of a young offender who is a first offender in circumstances

where the offence is not serious.

Different considerations may apply in relation to traffic offences where infringements

may endanger the lives of members of the community and the young driver.

In deciding whether or not the public interest warrants the prosecution of a young
offender, regard should be had to such of the factors set out in Guideline 2: The
Decision to Prosecute as appear to be relevant, but particularly to:

(1)  the seriousness of the offence;

(2)  the age and apparent maturity and mental capacity of the young offender ;

(3)  the available alternatives to prosecution, such as a caution, and their efficacy;

(4)  the sentencing options available to the Juvenile Court if the matter were to be
prosecuted,;

(5)  the young offender's family circumstances, particularly whether the parents of
the young offender appear able and prepared to exercise effective discipline
and control over the young offender;

(6) the young offender's antecedents, including the circumstances of any previous
caution the young offender may have been given, and whether they are such as
to indicate that a less formal disposal of the present matter would be
inappropriate;
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10.6

10.7

11.

111

11.2

11.3

(7)  whether a prosecution would be likely to be harmful to the young offender or
be inappropriate, having regard to such matters as the personality of the young
offender and his or her family circumstances; and

(8) the welfare and rehabilitation of the young offender.

The above factors are also relevant when determining whether the young offender is to

be sentenced under the Juvenile Justice Act or the Sentencing Act.

Serious or potentially contentious cases, or cases involving the death of any person,

require the consent of the Director before any sentencing regime is accepted.

WITNESS ASSISTANCE SERVICE

General Statement

The Witness Assistance Service (WAS) is a unit within the ODPP and its role is to
provide support to witnesses, victims and their families in the criminal justice process.
A prosecutor is expected to work with and consult with the assigned WAS officer in

every case until completion.

WAS allocates its resources according to need. Priority is given to special needs
witnesses, which include the following categories:
(1)  wvulnerable witnesses as defined by section 21A Evidence Act, namely a witness
who:
(@) isachild (under 18 years of age),
(b) suffers from an intellectual disability,
(c) s the alleged victim of a sexual offence, or
(d) is under a special disability (including for example a witness who suffers a
physical, sensory or psychiatric disability);
2 Indigenous witnesses or witnesses from non-English speaking backgrounds;
(3)  victims of domestic violence;
(4)  families of deceased victims; and

(5) elderly witnesses.

Prosecutors are required to notify WAS at the earliest opportunity whenever they
identify a special needs witness in a matter in which they are involved.
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Functions of Witness Assistance Service

11.4 WAS provides the following services to its clients:

)
()

©)
(4)
(5)
(6)

(")
(8)

assisting clients to understand the court and legal process;

showing clients the court and facilities for witnesses before they are required to
give evidence;

supporting clients in court or while waiting to give evidence;

informing prosecutors, police or court staff of any special needs of the client;
referring clients to appropriate welfare, health, counselling and other legal
services;

providing victims with information about financial assistance available under
the Crimes (Victims Assistance) Act;

booking interpreters; and

assisting victims with the preparation of victim impact statements or reports.

11.5 Special needs witnesses should appropriately and at an early stage have explained to

them the prosecution process and their role in it. Prosecutors are required to make

contact with special needs witnesses and provide ongoing information about the

progress of the case. This may be done directly by the prosecutor or with the requested

assistance of an allocated WAS officer.

Information to Victims

11.6  Victims of crime should be informed in a timely manner of:

(1)

)
3)
(4)
()

(6)
(7)

charges laid against any offender for the crime, and any changes to these
charges;

reasons for not laying charges or for not proceeding with charges;

where and when the matter is to come before court;

the trial process and the rights and responsibilities of witnesses;

whether or not bail has been granted and any bail conditions relating to
protecting witnesses from the offender;

reasons for accepting a plea of guilty to a lesser charge, and

the outcome of criminal proceedings (including any appeal) and the sentence

(if imposed).
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11.7

11.8

11.9

11.10

11.11

11.12

Consultation

Where the offence is sexual in nature or results in bodily harm (including mental
illness) to the victim, prosecutors should consider, in conjunction with the WAS
officer, whether to consult the victim before any decision is made to charge, change a
charge, discontinue a charge, or accept a plea to a lesser charge (unless the victim has
indicated a wish not to be consulted or the whereabouts of the victim cannot be

ascertained after reasonable inquiry).

WAS should be informed of any such consultation so that appropriate support to the
victim can be provided. Where a recommendation is made by a prosecutor, either
verbally or in writing, the recommendation will include details of contact with the
victim and the victim’s expressed wishes (if available).

In all cases involving indictable offences, where there is an identifiable victim it will
be appropriate to seek and take into account the views of victims when making
decisions about prosecutions (in particular before recommending or accepting any plea
to a lesser charge or when settling a matter on negotiated facts); but those views will
not alone be determinative. It is the public, not any private individual or sectional

interest that must be served. Any views expressed should be recorded on the file.

Careful consideration should be given to any request by a victim that proceedings be
discontinued. However, the expressed wishes of victims may not coincide with the
public interest and in such cases, particularly where there is other evidence implicating
the offender or where the gravity of the alleged offence requires it, the public interest

must prevail — Guideline 7: Discontinuing Prosecutions.

In domestic violence offences, any request by the victim that proceedings be
discontinued should also be considered in accordance with Guideline 21: Domestic
Violence.

Prosecutors should be aware of legislative restrictions upon the publication of the

identity of a child or adult victim of an alleged sexual assault: sections 6-11 Sexual

Offences (Evidence and Procedure) Act.
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11.13

11.14

12.

12.1

12.2

12.3

Prosecutors should be familiar with the provisions available under Part 2 Evidence Act
in respect of vulnerable witnesses, and the effect of those provisions should be

explained to witnesses when they apply.

Victim Impact Statements/Reports

Sections 106A and 106B Sentencing Act impose obligations on the prosecutor to
present victim impact statements or reports. Prosecutors should consult with the victim
about how the victim impact statement is to be presented (orally or by tender). WAS
will assist victims to prepare their victim impact statements or reports. If a plea is
entered prior to the preparation of a victim impact statement an adjournment of
proceedings should be sought in order to ascertain whether the victim wishes to
provide such a statement. In any event, the victim is to be advised of the date for plea

and/or sentence.

MENTAL HEALTH ISSUES

General Statement

Mentally disturbed people should not be prosecuted for trivial offences which pose no
threat to the community. However a prosecution may be warranted where there is a
risk of re-offending by a repeat offender, where there is no viable alternative to
prosecution, and/or a further practical penalty or aspect of supervision is available

following a successful prosecution.

In determining whether or not to proceed against a mentally disturbed person regard
must be had to the:

(1)  details of previous and present offences;

(2)  nature of the offender’s condition; and

3) likelihood of re-offending.

In deciding whether to prosecute, the attitudes of the victim and the police officer-in-
charge will be taken into account but will not be determinative.
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12.4

12.5

12.6

12.7

12.8

Court of Summary Jurisdiction

Where an offender is charged with a summary offence and the proceedings are before
the Court of Summary Jurisdiction, prosecutors should be aware of section 78 Mental
Health and Related Services Act which allows the magistrate to dispose of the charge
without a hearing if it appears that the offender is suffering from a mental illness or is
mentally disturbed. Options available to the magistrate include dismissing the charge
or making an admission for a treatment order under that Act.

Supreme Court

From time to time people suffering from a mental illness, intellectual impairment,
brain damage or some other cognitive/psychological problem are charged with

criminal offences and come before the courts.

Where a person is charged on information then mental impairment and/or fitness to
stand trial may be raised pursuant to section 43A et seq Criminal Code. Prosecutors
should be familiar with the relevant legislative provisions. Where possible matters

should be brought to the Supreme Court by way of an ex officio indictment.

Questions of fitness to stand trial or a defence of mental impairment should be raised
at the earliest opportunity and ideally before the person is arraigned at trial. Where
appropriate, and following consultation with the Director’s Chambers, the issue may

be raised by the Crown.

Where the prosecutor becomes aware of the possibility of:
(1) fitness to stand trial; and/or

2 mental impairment being raised as an issue or issues
an application should be made to the Supreme Court for a psychiatric report on the

offender (section 430(d), section 43P(3)(b) Criminal Code — fitness to stand trial,

section 43G(b) Criminal Code - mental impairment).
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12.9

12.10

12.11

12.12

12.13

12.14

13.

13.1

13.2

Where a psychiatric report is either ordered by the court or requested by the Crown, a
prosecutor will supply a full copy of the brief regarding the case to the court for

provision to the appointed psychiatrist.

The fitness inquiry is a non-adversarial inquiry. The object of the inquiry is for the
parties to place all relevant evidence before the court concerning the question of the

person’s fitness to be tried for the offence.

An offender can be found unfit to stand trial by agreement (section 43T Criminal
Code). Approval is to be obtained from the Director’s Chambers before agreement is

given.

A plea of not guilty by reason of mental impairment can be accepted (section 43H
Criminal Code). Approval to accept such a plea must first be obtained from the

Director’s Chambers.

Where the court has ordered a psychiatric report on the offender and the prosecutor
wishes to accept the findings contained in that report, such acceptance should only

occur after consultation with the Director’s Chambers.

However, the Crown is not obliged to accept the findings of a Court-appointed
psychiatrist; and a (further) psychiatric report may be commissioned. If a prosecutor
determines to obtain a psychiatric report from a consultant psychiatrist then approval

should first be obtained from the Director’s Chambers.

JURY SELECTION

Selection of a jury is within the general discretion of the prosecutor. However,
selection should never be exercised so as to attempt to select a jury that is not
representative of the community including as to age, sex, ethnic origin, and economic,

cultural or social background.

As part of the prosecutor’s duty to ensure that the Crown case is presented with
fairness to both the community and to the offender:
(1)  where the prosecutor is aware of a particular circumstance of a selected juror
which might appear to impact on the ability of that juror to act impartially (for
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141

14.2

14.3

14.4

145

14.6

14.7

example police officer’s spouse, defence counsel’s spouse) then the prosecutor
may request that the selected juror stand aside pursuant to section 43 Juries
Act; and

(2)  where the prosecutor has information regarding a selected juror which leads the
prosecutor to believe the juror would not act impartially, he or she may

challenge that juror pursuant to section 44 Juries Act.

WITNESSES

In deciding whether or not to call a witness the prosecutor must be fair to the offender.

The prosecutor alone bears the responsibility of deciding whether a person will be
called as a witness for the Crown.

The trial judge may but is not obliged to question the prosecutor in order to discover
the reasons which lead the prosecutor to decline to call a particular person. The judge

is not called on to adjudicate on the sufficiency of those reasons.

The prosecution should call all apparently credible witnesses whose evidence is
admissible and essential to the complete unfolding of the prosecution case or is
otherwise material to the proceedings. (Mere inconsistency of the testimony of a
witness with the prosecution case is not, of itself, ground for refusing to call the
witness). Unchallenged evidence that is merely repetitious should not be called unless
that witness is requested by the offender.

Where there are identifiable circumstances clearly establishing that a witness is
unreliable, a prosecutor may decide not to call that witness.

The prosecution must confer with the witness before making a decision not to call the
witness — R v Apostilides (1984) 154 CLR 563; Kneebone [1999] NSW CCA 279.

The defence must be advised of a decision not to call a witness. If the defence
requests that the witness be made available, then the prosecutor will assist by issuing a
summons/subpoena for that witness, and by advising the defence of contact details for

the witness.
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14.11

14.12
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151

15.2

15.3

Whenever a decision is made not to call a witness, the general basis for the decision
will be disclosed (for example the witness cannot be located, evidence is repetitious,
or the witness not accepted as a witness of truth). However, the unavailability of a
witness to testify is not ordinarily required to be disclosed unless the matter proceeds
to a contested hearing. In some circumstances, the public interest may require that no

reasons be given.

In dealing with witnesses, a prosecutor must bear in mind the provisions regarding
vulnerable witnesses pursuant to section 21A Evidence Act. Guideline 11: Witness

Assistance Service is to be applied where appropriate.

There are legislative provisions applicable to the calling of evidence from children,
particularly in Part 2 Evidence Act and Part 3 Justices Act. Prosecutors are to be
familiar with and apply these provisions which are designed to assist children to give
their evidence without delay and in a manner which minimises trauma and distress to
the child.

In committal proceedings for indictable sexual offences, the prosecutor is required to
present the evidence of a child by tendering either the child’s written or recorded

statement: section 105AA Justices Act.

In trials for sexual offences, certain vulnerable witnesses are entitled to pre-record
either their evidence-in-chief or the entirety of their evidence (including cross-
examination and re-examination). Particularly where there is potential for delay in
having a matter determined by a court, prosecutors should elect to apply these
provisions: section 21B Evidence Act.

INTERPRETERS

Care must be taken to ensure that every prosecution witness who needs an interpreter

to testify has an appropriate interpreter.

Assistance may be offered to locate an appropriate interpreter for the defence.

When dealing with Aboriginal witnesses in the court system, prosecutors and the

Witness Assistance Service must :
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16.1

16.2

(1)  prior to hearing, assess whether a prosecution witness, requires the assistance
of an interpreter. It is to be noted that although most Aboriginal witnesses
speak some English, they may not be competent in court. Interpreters should
be used when English is not the first language of the witness. When required,
interpreters should be used for pre-trial consultations as well as court

proceedings;

2 when engaging an interpreter, inform the interpreter of the following:
(@) the name of the prosecution witness(es) to be assisted;
(b) the name of offender; and

(c) the type of crime.

This information will enable the interpreter to advise of any possible cultural conflicts
that could arise. Likewise, prosecution witnesses should be advised prior to the
hearing of the name of the interpreter to be used. Where there is a conflict, another

interpreter should be used.

Upon engagement of an interpreter his or her services must be used, unless there is a

justifiable reason for not doing so.
SENTENCE

The prosecution has an active role to play in the sentencing process.

It is the duty of the prosecutor to:

@ inform the court of all relevant circumstances of the case. This will always
include a careful presentation of Crown facts. Often it will also be appropriate
to tender various materials including for example, the post-mortem report,
medical reports, photographs, victim’s (or other witnesses’) statements,
physical exhibits, and/or transcript of record of interview;

2 inform the court of any relevant authority or legislation relevant to the
appropriate sentence;

3) provide an appropriate level of assistance on the sentencing range, including
whether or not a custodial sentence is called for. It is not appropriate for a

prosecutor to suggest or recommend a specific sentence;
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16.4

16.5

16.6

16.7

(4)  assist the court to avoid appellable error on the issue of sentence. If it appears
there is a real possibility that the court may make a sentencing order that would
be inappropriate and not within a proper exercise of the sentencing discretion,
then the prosecutor must make submissions on that issue — particularly where a
custodial sentence is appropriate and the court is contemplating a non-custodial
penalty; and

(5) fairly test the opposing case.

The prosecution has a duty to do all that reasonably can be done to ensure that the
court acts only on truthful and accurate information. Vigilance is required not just in
the presentation of the Crown case but also in the approach taken to the defence case.
Where facts are asserted on behalf of a convicted person which are contrary to the
prosecutor’s instructions or understanding, the prosecutor should press for a trial of
the disputed issues (if the resolution of such disputed facts is in the interests of justice
or is material to sentence). Opinions, their underlying assumptions and factual bases
should be scrutinised for reliability and relevance. If the prosecutor has been given
insufficient notice of defence material and cannot properly consider the Crown’s
position, an adjournment should be sought in order to obtain instructions or to request

that police investigate the material.

A prosecutor is entitled to request from the defence that the maker of a statement be
called. Where the defence refuses to call the maker, the Crown may oppose the tender

of the statement.

Sections 106A and 106B Sentencing Act impose obligations on the prosecutor to
present victim impact statements/reports. Prosecutors should be familiar with the

legislation and the application of Guideline 11: Witness Assistance Service.

The prosecution must ensure that any criminal history tendered is current as at the date
of sentence. A prosecutor must be aware of the legislative provisions of sections 32,
33 and 33A Evidence Act, in the event the history is disputed.

The Police Warrants and Information Bureau will not forward an interstate history
unless it is expressly ordered. Judgement about whether an out of state search should
be conducted will depend upon the nature of the present offences and any information
or suspicion that the offender had been interstate. For example:
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(1) atrivial or minor property offence would not normally justify an interstate search;
however
(2) an offence of personal violence by a mature aged person who has lived interstate

would suggest a full search should be made.

16.8 A prosecutor should not in any way fetter the discretion of the Director to appeal
against the inadequacy of a sentence (including informing the court or the defence
whether or not the Director would, or would be likely to, appeal, or whether or not a
sentence imposed is regarded as appropriate and adequate). The Director’s

instructions may be sought in advance in exceptional cases.

16.9  Prosecutors must be familiar with all aspects of the Sentencing Act.

16.10 Co-operation by convicted persons with law enforcement agencies should be
appropriately acknowledged and, if necessary, tested at the time of sentencing -

Guideline 19: Informers.

16.11 Prosecutors should be aware that an informer’s identity may be kept confidential:

section 24 Misuse of Drugs Act and Guideline 19: Informers.

16.12 Prosecutors should be aware of the legislative provision of section 107 Sentencing Act
concerning offences that may be taken into account on a Form 6 schedule (Disposal of
Other Pending Charges). The decision to place offences on a Form 6 should be based
on principle and reason, not administrative expedience alone. A balance is to be struck
between the number of counts on the indictment and the schedule. Excessive counts on
the indictment can make sentence proceedings unduly lengthy and complex. On the
other hand, there is a public interest in ensuring that certain offences are recorded as
convictions. These include:

(1)  any charges where penalties increase for second or subsequent offences such as
breach of domestic violence orders (section 10(1A) Domestic Violence Act),
drug matters (section 37 Misuse of Drugs Act), violent offences (section 78BA
Sentencing Act) and sexual offences (section 78BB Sentencing Act);

(2)  any charges where prescribed penalties apply such as traffic matters and
driving offences which carry disqualification periods; and

(3) any charges relevant to the possible declaration of the offender as a drug
trafficker pursuant to section 36A Misuse of Drugs Act.
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Generally speaking the maximum penalty for offences placed on a Form 6 schedule
should be less than the maximum penalty available for the principal offence. The
views of the police officer-in-charge must be sought and recorded on file before any
decision is made about placing offences on a Form 6 schedule. Prosecutors should be
familiar with The Queen v Charlesworth [1999] NTCCA 26.

A prosecutor must be alert on sentence matters in appropriate cases to making an
application for an indefinite sentence pursuant to section 65 Sentencing Act. Such

applications must have the approval of the Director.

CROWN APPEALS AGAINST SENTENCE

The prosecutor must assess any sentence imposed. If (and only if) it is considered to
be appellable or it is a matter likely to attract significant public interest, a report
should be provided promptly to the Director’s Chambers for determination as to
whether or not an appeal will be instituted.

The report should include the transcript and sentencing remarks (if available), any
medical or pre-sentence reports, the criminal history, victim impact statement and a

copy of any decisions relied upon.

The Director may appeal against the inadequacy of a sentence which has been
imposed. There are no time limits but, in practice, the Office commences appeals

expeditiously, preferably within 28 days of sentence.

In determining whether or not to appeal against a sentence imposed by a judge or

magistrate, the Director will have regard to the following matters:

(@) whether or not the sentencer made a material error of law or fact,
misunderstood or misapplied proper sentencing principles, or wrongly assessed
or omitted to consider some salient feature of the evidence, apparent from the
remarks on sentence;

(2 manifest inadequacy of the sentence which may imply an error of principle by
the sentencer;
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18.1

©)

(4)

(%)

(6)

(")

the range of sentences (having regard to comparable cases) legitimately open
to the sentencer on the facts. Mere disagreement with the sentence imposed is
insufficient;

the conduct of the proceedings at first instance, including the prosecutor's
opportunity to be heard and the conduct of its case;

the element of double jeopardy involved in a prosecution/Crown appeal and its
likely effect on the outcome (the probable imposition of a lesser sentence than
was appropriate at first instance);

the appeal court's residual discretion not to intervene, even if the sentence is
considered too lenient; and

whether the appeal is considered likely to succeed.

Prosecutors should be aware that:

)

)

©)

(4)

()

prosecution/Crown appeals are rare. They should be brought to enable the
courts to establish and maintain adequate standards of punishment for crime, to
enable idiosyncratic decisions to be corrected and to correct sentences that are
so disproportionate to the seriousness of the crime as to lead to a loss of
confidence in the administration of criminal justice;

the appellate court will take into account the advantages enjoyed by the
sentencer which are denied to it;

the appellate court will not be concerned whether or not it would have found
the facts differently, but will consider whether or not it was open to the
sentencer to find the facts as he or she did;

apparent leniency or inadequacy alone may not be enough to justify appellate
correction; and

scope must remain for the exercise of mercy by the primary sentencers.

UNREPRESENTED OFFENDER

A prosecutor must take particular care when dealing with an unrepresented offender.

The basic requirement, while complying in all other respects with these Guidelines, is

to ensure that the offender is properly informed of the prosecution case so as to be

equipped to respond to it. However, the prosecutor must maintain an appropriate level

of detachment from the offender’s interests.
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18.6

18.7

18.8

Any face to face contact with the offender by a prosecutor should occur in the
company of another member of staff. Prosecutors should, where possible,

communicate with an unrepresented offender through the court.

Full notes should be promptly made in respect of:

(1)  oral communication;
@ all information and materials provided to an offender; and
(3) any information or material provided by the offender.

Any admissions made to ODPP staff or any communication of concern should be

recorded and mentioned in open court as soon as possible.

The prosecutor should not advise the offender about legal issues, evidence or the
conduct of the defence. However, he or she should be alert to the magistrate’s or
judge’s duty to do what is necessary to ensure that the unrepresented offender has a
fair trial. This will include advising the offender of his or her right to a voir dire to
challenge the admissibility of a confession — McPherson v R (1981) 147 CLR 512.

In relation to child and adult complainants of sexual assault and indecent assaults,

regard must be had to section 5 Sexual Offences (Evidence & Procedure) Act.

Where a convicted offender is unrepresented, the prosecutor should, as far as
practicable, assist the court by putting all known relevant matters before the court,

including such matters as may amount to mitigation.

Where the offender is unrepresented (regardless of whether or not he or she adduces
evidence) the prosecutor goes first in the final address — section 363 and Schedule 4
Criminal Code. The prosecutor should consider whether it is appropriate in the
circumstances of the case to address at all.
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INFORMERS

An informer is a person (not being a victim in the matter) who:

)

)

has given assistance to police or investigators as a consequence of knowledge
that has come into his or her possession through direct personal contact with an
offender; and

is a co-offender, prisoner, civilian undercover operative, or a person bargaining

such knowledge for the advantage of himself or herself or another person.

In every case when an informer is potentially a witness a decision must first be made

whether or not an informer should be called at all:

)

)

if it is contemplated that an informer be called as a witness, written approval
should be first sought from the Director’s Chambers; and

in the case of a prison informer (a prisoner or former prisoner who provides
evidence of an admission made by a fellow prisoner), the approval of the
Director or Deputy Director must be obtained.

As far as is possible, care must be taken by a prosecutor to ensure that the tribunal of

fact is aware of all matters that would assist the proper evaluation of the evidence of

an informer. Independent evidence that supports the account given by the informer or

other independent evidence proving guilt should be identified (and some independent

evidence of the making of an admission will generally be required in the case of a

prison informer).

The defence should be informed in advance of the trial of:

1)
)

the informer’s criminal record;
whether or not the Police or Corrective Services Department has any
information which might assist in evaluating the informer’s credibility,
particularly as to:
@) motivation,
(b) previous animosity against offender,
(c) favourable/different treatment by Corrective Services,
(d) mental health/reliability,
(e) the extent to which public officers have given evidence or written
reports on behalf of the informer (for example to Parole Board);
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19.6

19.7

3) whether any monetary or other benefit has been claimed, offered or provided,

4 whether the informer was in custody at the time of giving assistance;

(5) whether an immunity has been granted or requested,;

(6) whether any discount on sentence has been given for assistance in the matter;
and

@) other current or former criminal proceedings in which the informer has given

evidence or is proposed to give evidence.

Public interest immunity may prevent the disclosure of the identity of an informer or
may prevent disclosure of some or more of the matters outlined in paragraph 19.5
above - Guideline 8: Disclosure. Accordingly, before material is disclosed concerning
an informer, the police officer-in-charge must first be consulted. Where immunity is
claimed, the outcome of the claim will determine what is disclosed. Where there is a
dispute between the officer-in-charge and the prosecutor concerning disclosure, the

matter is to be referred to the Director’s Chambers.

Where an informer is an offender and is subject to proceedings for plea, sentence or
appeal on sentence any significant assistance provided to law enforcement agencies is
to be brought to the attention of the court. It is preferable that, where an informer has
been charged and indicated an intention to plead guilty, he/she be sentenced prior to
giving evidence against the offender. An informer who pleads and agrees to co-
operate in the prosecution of another is entitled to receive a consequential reduction in
the sentence that would otherwise have been appropriate. The prosecutor should
obtain a signed statement from the informer and that statement should set out what
evidence the informer will provide. The prosecutor should disclose to the court that
such a statement has been provided and indicate the level of assistance provided by the
informer to either the prosecutor or the police. Prosecutors should be aware of the

provisions of sections 24 and 25 Misuse of Drugs Act.

Where the assistance is provided in respect of matters unrelated to the informer’s
proceedings, a letter outlining the assistance provided must be obtained from the
police officer-in-charge and it is to be co-signed by the officer-in-charge’s supervising
officer. Advice must be sought from the officer-in-charge as to the level of sensitivity
attached to the material contained in the letter of assistance. If the material is
considered sensitive then the original letter may be produced to the court with a
request that it be kept in a sealed envelope on the court file and that the contents not be
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disclosed without prior court order. Copies should not be provided to the defence or
retained on the office file. There should be a clear file note indicating that the letter

was tendered, noting the date and signatories on the letter.

ABORIGINAL CUSTOMARY LAW

Aboriginal people account for 29% of the total Northern Territory population yet 78%
of the Territory’s prison population are Aboriginal. Aboriginal people reside in both
urban areas and remote communities. From time to time, Aboriginal customary law

issues arise in cases involving Aboriginal offenders and Aboriginal victims.

The Guidelines regarding Aboriginal customary law must be understood within a

broader context which takes into account the following three factors:

@ Aboriginal customary law is an everyday part of the lives of Indigenous people
in the Northern Territory;

2 Aboriginal women’s individual human rights to live free of violence must
prevail over the minority rights of Indigenous people to retain and enjoy their
culture; and

3) violence by Aboriginal males against Aboriginal females is prevalent in the

Northern Territory.

Everyday part of Indigenous lives

Aboriginal customary law is an everyday part of the lives of Indigenous people in the
Northern Territory. It is an important source of obligations and rights and is the
outcome of many historical, social and cultural influences. It is not a code and may
vary from one community to another. Additionally, there may be disagreement within
communities or groups on aspects of customary law and their application to particular
circumstances. Aboriginal men and women may also interpret customary laws
differently; they may have competing views regarding what should prevail in those

particular circumstances.

Individual human rights

Aboriginal women’s individual human rights must prevail over the minority rights of

Indigenous people to retain and enjoy their culture. Any recognition of Aboriginal
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customary law must be consistent with universal human rights and freedoms.
Indigenous people have the right to practise their own culture. Article 27 of the
International Covenant on Civil and Political Rights (ICCPR) establishes minority

rights:

In those States in which ethnic, religious or linguistic minorities exist, persons
belonging to such minorities shall not be denied the right, in community with
the other members of their group, to enjoy their own culture, to profess and

practise their own religion, or to use their own language.

Difficulties may arise where there is conflict between Aboriginal women’s or
children’s individual human rights, and Indigenous minority rights. International
Labour Organisation (ILO) Convention [169 Articles 8 and 9(1)] and the Draft
Declaration on the Right of Indigenous Peoples are not binding in Australia but
establish the right of Indigenous people to retain their customs and traditions and to

deal with offences subject to the requirement that this is:

. hot incompatible with fundamental human rights defined by the national legal

system and with internationally recognised human rights.

In 1989 and 1990 the Australian Government agreed to be bound by the United
Nations Convention against Torture and Other Cruel, Inhuman or Degrading

Treatment or Punishment and the Convention on the Rights of the Child.

The principal human rights treaty in relation to women’s rights is the Convention on
the Elimination of all forms of Discrimination Against Women (CEDAW). The rights
include freedom from discrimination; the right to freedom from violence has been
accepted in the right to freedom from discrimination. Australia is a party to this

Convention (Appendix B).

A prosecutor must ensure as far as possible that Aboriginal customary law is not used
to curtail an Aboriginal woman’s or child’s right to individual safety and freedom
from violence. Aboriginal women and children are Australian citizens and, as such,

are entitled to the protection of the law.
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Prevalence of violence

Violence by Aboriginal men against their Aboriginal female partners or ex-partners is
very prevalent in the Northern Territory. High rates of homicide are paralleled by high

rates of assault among Aboriginal people in the Northern Territory.

Violence should not be condoned.

In many Aboriginal communities, fighting behaviour exists. Some of that fighting
behaviour is accepted as a method of redressing wrongs and restoring social harmony.
This is often referred to as payback. Payback events are generally distinguishable from
other violence because they are confined by limits and rules. They demonstrate a level
of constraint; there is supervision and an involvement of many Aboriginal people,
including the families of the offender and the victim. There is also an absence of

alcohol. Such violence is also referred to as traditional violence.

The importance of distinguishing between traditional and non-traditional violence

must not be overlooked:

When discussing violence against Aboriginal women, it should be noted that while it is
important to distinguish between traditional and non-traditional violence, in practice
it is often difficult to do so. Strictly speaking traditional violence refers to clearly
defined and controlled punishments which were applied in cases where Aboriginal
Law was broken, many of which are still in use in communities where traditional Law
is followed. However, it may sometimes be used to describe violence which is not
prescribed by Aboriginal law but which is condoned as a response to socially

disapproved behaviour ...

One result of [Aboriginal women’s changed role today compared with pre-contact
times] is that they are now subject to violence from their own men of a kind which
would not have been countenanced in traditional society. As one woman remarked;
‘There are now three kinds of violence in Aboriginal society — alcoholic violence,
traditional violence, and bullshit traditional violence’. Women are the victims of all
three. By ‘bullshit traditional violence’ is meant the sort of assault on women which
takes place today for illegitimate reasons, often by drunken men, which they then
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20.12

20.13

attempt to justify as a traditional right (A Bolger Aboriginal Women and Violence
Australian National University, North Australian Research Unit, Darwin NT 1991:4,
50).

Further non-traditional aspects that are major contributing factors to contemporary

violence are alcohol consumption, cannabis consumption and petrol sniffing.

There are other types of violence that should be classified outside of the defined
boundaries of traditional violence - for example, domestic violence, child abuse, adult
sexual assault and child sexual assault. There is a perception that Aboriginal people
culturally condone sexual activity involving young Aboriginal girls; these young girls
are entitled to the same protection afforded by the criminal law as any other young

girls in the wider community.

Aboriginal offenders

Aboriginal offenders are not to be treated differently from other offenders in the wider
community. This means that such offenders will not necessarily receive lighter
sentences because they come from deprived communities or impoverished
circumstances. Offences of violence call for condign punishment. There is a need for
the courts in the Northern Territory to protect the weaker members of the community,
particularly Aboriginal women and children, from excessive violence - R v
Wurramara (1999) 105 A Crim R 512.

Aboriginal customary law and the courts

There is a lengthy history in the Northern Territory of Aboriginal customary law being
taken into account by the courts on sentencing issues. Less often, pleas to lesser
charges have been accepted because of the manner in which Aboriginal customary law
has been seen to impinge on substantive trial defences such as provocation.

Evidence sought to be led by the prosecution or the defence should be put before the

courts in a proper manner. Submissions from the bar table concerning Aboriginal law

and cultural practices are not appropriate — Munungnurr (1994) 4 NTLR 63.

40



20.14

20.15

20.16

20.17

20.18

Whenever there is a direct conflict between the law of the land and Aboriginal
customary law, the law of the land must prevail — Hales v Jalmilmira (2003) 13 NTLR
14.

At trial, it may be appropriate in certain cases for a prosecutor to call evidence of
Aboriginal customary law as part of the Crown case or in rebuttal. Evidence may be
called by a prosecutor from Aboriginal people, anthropologists or people who have
lived closely with Aboriginal people, where that witness has the appropriate
knowledge about a particular community (for example customs, language) in which

the offence occurred.

Where Aboriginal customary law is raised by the defence, a prosecutor is entitled to
cross-examine any witness called by the defence to test the reliability of the evidence.
However, it is acknowledged that this may be particularly difficult where no indication
is given to the Crown by the defence of what customary law defence will be run until
the actual defence witnesses give evidence in court. Consideration should be given to
an application for a short adjournment to enable the prosecutor to make appropriate
inquiries concerning the appropriateness or otherwise of the Aboriginal customary law

content.

Aboriginal customary law is not a specific factor a Northern Territory court must have
regard to on sentencing issues in the Sentencing Act (section 5(2)). However it is
regularly regarded as falling within the category of ‘any other relevant circumstance’
(section 5(2)(s) Sentencing Act).

If Aboriginal customary law is raised by the defence on sentence then the Crown is
entitled to adequate notice from the defence on this issue and prosecutors should be
familiar with section 104A Sentencing Act. A prosecutor must make diligent inquiries
from appropriate sources when notice is received from the defence that they are
relying on Aboriginal customary law in such plea matters. Such sources will be
Aboriginal people, anthropologists or people who have lived closely with Aboriginal
people, where that witness has the appropriate knowledge of the particular community
(for example customs, language) in which the offence occurred. Sources should
include Indigenous women as well as men, bearing in mind that women’s views are

often overlooked and may vary from men’s views.
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20.19 It might be decided by a prosecutor, after consultation with appropriate sources, that

21.
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the defence witnesses are required for cross-examination and/or it might be decided
that evidence should be called by the Crown. It is important that accurate information
is presented to the Court. If undue expense is to be involved (eg costly travel, an
expert anthropologist’s fees) then the Director’s approval must first be obtained.

DOMESTIC VIOLENCE

This guideline applies to all criminal proceedings where the offender is or was in an
intimate relationship (de facto, married, boyfriend/girlfriend) with the victim of the
offence, or the victim’s close relative (eg child). It applies to all offences including

sexual assault, assault and property offences.

Prosecutions that involve offences committed in the context of domestic violence

require special attention. This is because:

(1)  victims are vulnerable to pressure from both the offender and the broader
community not to give evidence in court;

2 many victims have been subjected to ongoing violent behaviour from the
offender prior to reporting an incidence of violence to police;

(3)  offences of this type often include the aggravating factor of a breach of trust;
and

(4)  offences of this type are often defended on the basis that the victim is unlikely
to appear or will be reluctant to give evidence (for example because of fear, a

desire to resume the relationship, family pressures).

Because offending behaviour is often on-going, victim safety is the paramount
objective. Offenders should be held accountable and should be successfully
prosecuted. To this end, suitable prosecutions may proceed without the evidence of an
unwilling victim. When examining a brief, a prosecutor should determine whether
there is a circumstantial case based on witnesses (other than the victim) who can prove

any or some of the offences charged.

The prosecutor must ensure that delays are minimised bearing in mind that delays in
the prosecution of defended cases will invariably advantage an offender and

disadvantage a victim.
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The prosecutor or WAS should advise the victim of the various rights and protections
available under the legislation - Guideline 11: WAS. Vulnerable witness applications
pursuant to section 21A Evidence Act should be pursued where applicable. If a court
does not have adequate facilities for a victim to give evidence without feeling
intimidated, an application should be made for the matter to be transferred to a court

where appropriate facilities are provided.

Support from WAS from the commencement of the prosecution is a practical and
effective strategy to improve outcomes and to support a (reluctant) victim. WAS must
be notified of all such cases - Guideline 11: WAS.

Interpreters should be used where English is not the first language of the victim to

conference the victim - Guideline 15: Interpreters.

Cultural difference is not a reason for failing to protect minority ethnic or Indigenous
victims of domestic violence - Guideline 20: Aboriginal Customary Law.

Discontinuance

The general rules in relation to public interest and prospect of conviction apply to
these prosecutions. Generally where there is a reasonable prospect of conviction, it is
in the public interest to continue with a domestic violence related prosecution. The

victim’s view or attitude to giving evidence is also a relevant consideration.

Where a victim indicates that she does not wish to give evidence the following should
occur:
(1) the prosecutor or WAS should advise the victim of the various rights and
protections available under the legislation - Guideline 11: WAS;
(2) the prosecutor must assess the on-going risk to the victim taking into account
factors such as;
@) the offender’s prior history of violence against this victim or violence
against other victims;
(b)  whether or not the victim is in a continuing intimate relationship with the

offender;
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@)

(4)

(©)

(d)
(€)

()

(9)

whether there is other adverse information about the offender for
example previous complaints that did not proceed to prosecution
(ascertained through consultation with the officer-in-charge);

the objective seriousness of the offending behaviour;

whether there are other safeguards in place for the victim (for example
restraining order, or if the victim is a child — supervised visits by
offender);

the strength or otherwise of the prosecution case, in particular whether
there is corroboration or independent evidence of the commission of the
offence;

the views of the police officer-in-charge.

the victim should be advised of the availability of orders under the Domestic

Violence Act; and

the victim must be advised about his/her right to use a victim impact statement

or victim impact report to communicate his/her attitude on sentence (section

106A(5A) Sentencing Act) and offered assistance with the making of the

statement or report if he/she wishes to provide one.

21.11 Any decision to compel a victim to give evidence against his/her will requires serious

consideration and will be used infrequently.

21.12 Any decision to discontinue must be approved in accordance with the requirements set

out in Guideline 7: Discontinuing Prosecutions. That is all discontinuations are to be

approved by the Director’s Chambers or; if the matter is listed in the Court of

Summary Jurisdiction and the officer with carriage is a summary prosecutor, the

officer-in-charge of Summary Prosecutions.

21.13 When a decision is made to discontinue a prosecution, then

1)

)

a statement should be obtained from the victim by a police officer indicating

that he/she does not wish to proceed and that she has no continuing fears for

his/her safety (preferred option); or

a statement to this effect should be obtained by the prosecutor directly from the

victim.
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victim must be retained on the file.

RETRIALS

Where a trial has ended without verdict (ie hung or aborted) consideration should be

given to whether or not a retrial is required. Factors to be considered include:

(1)  whether or not the jury was unable to agree (or the trial ended for other
reasons);

(2)  whether or not another jury would be in any better or worse position to reach a
verdict;

(€)) the cost of a retrial to the community and to the offender;

(4)  the attitude of the victim; and

(5)  the seriousness of the offence.

Where two juries have been unable to agree upon a verdict, a third or additional trial
will only be directed in exceptional circumstances. Any such direction must be given
by the Director.

Where a conviction at trial has been overturned and a retrial ordered, consideration

should be given as to whether or not a retrial is required. Factors to be considered

include:

(1) availability of witnesses;

(2) the cost of a retrial to the community and the offender;

(3) whether the sentencing disposition has been served,;

(4) whether the offender contributed to the miscarriage of trial (Paterson v R (2004)
28 WAR223;

(5) whether or not a conviction is inevitable;

(6) the attitude of the victim; and

(7) the attitude of the police officer-in-charge.

In all cases the matter must be referred to the Director for consideration as to whether

there is to be a retrial.
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EXTRADITION

The extradition of offenders required to answer any charge of an offence or to serve a

sentence imposed in the Northern Territory will always involve additional expense to

the Territory.

However, that expense will generally be appropriate where there are reasonable

prospects of conviction, in order to maintain confidence in the administration of the

law, and to prevent offenders fleeing from justice.

When application is made to take steps to secure extradition, in addition to the

assessment of the prosecution case in accordance with these Guidelines, the following

factors will be relevant:

(1)
()

3)

(4)

()

(6)

(7)

(8)

©9)

(10)

(11)

(12)

(13)

any delay after discovery of the offender;

the likely disposition following conviction (and where the offender is already
serving a sentence in another jurisdiction this factor will have greater weight);
the country or state from which the offender is to be extradited;

the nationality of the offender;

whether the offender is to be charged with an offence or, having been charged,
has absconded,

the nature and gravity of the offence or offences alleged against the offender;
the existence of reasonable prospects of conviction;

where an offender is in custody, whether the provisions of the Prisoners
(Interstate Transfer) Act should be utilised:;

the likely cost of extradition;

the existence of assets held by the offender which could satisfy an order in
relation to breach of bail or a confiscation order and where such assets are to be
found;

whether and to what extent the offender might reasonably constitute a risk to
the public, either at large or for the purposes of transportation to the Northern
Territory.

whether the offender should be extradited on bail or in custody. If in custody,
advice should include information on the number of officers required to effect
extradition and the cost of economy airfare for the offender and officer(s); and
any compensation or restitution which might be ordered following conviction.
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Approval for extradition may be sought by police or other relevant government

agency.

Before determining a request for extradition, the Director or Deputy Director may

consult with and require information from a relevant agency.

Applications for approvals for extradition should be in writing, presenting reasons for

the extradition of an offender.

In urgent cases, approval may be sought and given orally. An oral approval must be
followed by a report of the circumstances from the requesting agency as soon as

possible.

Approval for extradition may be given by the Director or the Deputy Director.

PROVISION OF DOCUMENTATION IN RELATION TO CRIMES (VICTIMS
ASSISTANCE) ACT APPLICATIONS

Requests may be made to the ODPP for information and access to documents
concerning claims for financial assistance pursuant to the Crimes (Victims Assistance)
Act.

Before documentation or information may be released the ODPP must first receive a

request that:

¢H) IS in writing; and

(2) includes an “authority to release information” form signed by the applicant for
compensation (if access to the applicant’s statements including victim impact

statements and/or medical reports concerning the applicant are sought).

Prior to completion of the prosecution (including any appeal period) and upon receipt

of a written request the ODPP may provide the following material:

@ applicant’s statement(s) to police;
(2 details of charges or counts on the indictment; and
3) the next date listed for a court hearing.
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24.4  After completion of a matter before the courts and upon receipt of a written request the

24.5

24.6

25.

25.1
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ODPP may provide the following:

(@) applicant’s statement(s) to police;

(2 copy of SAIK (Sexual Assault Information Kit);

3) copy of any non-contentious statement where an authority to release is
provided by the maker of the statement (to be obtained, where appropriate, by
the applicant’s legal representative);

4) copies of medical reports or statements concerning injuries to and treatment
received by the applicant;

(5) photographs (where available) showing injuries to the applicant;

(6) after a plea of guilty, a copy of the precis or Crown facts; and

(7) details of the final result.

Copies of medical and/or psychiatric reports regarding the offender will not be

provided without a signed release from the maker of the report.

No transcript of proceedings will be provided — Copyright Act. If requested the
applicant should be referred to Court Reporting Services (NT) Pty Ltd.

CONFIDENTIALITY

The ODPP has obligations in respect of confidentiality and privacy pursuant to the

Northern Territory Principles and Code of Conduct and the Information Act.

Information about a case other than what is on the public record should not be released

without authority from either the Director or Deputy Director subject to the following

exceptions:

(1)  the release of information to victims to meet Crimes (Victims Assistance) Act
obligations - Guideline 24: Crimes (Victims Assistance) Act Applications;

(2)  the duty of full and early disclosure of the prosecution case to the defence -
Guideline 8: Disclosure and;

(3)  the release of information to the media - Guideline 26: Media.

A prosecutor may release information to police as required for investigative,

prosecution and consultative processes. However internal memoranda (including
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26.

26.1

26.2

opinions) should not be released without first obtaining the approval of the Director or

the Deputy Director.

Any request from individuals, other agencies or the media for information (including
internal office documents) which is not a matter of public record or governed by these

Guidelines should be referred to the Solicitor to the Director.

MEDIA

In keeping with a policy of openness and accountability information may be given to
the media by the prosecuting counsel appearing in a particular matter or by the
Director or Deputy Director but by no other member of staff, pursuant to the
following:
1) before trial or plea information may only be given concerning:

@) the trial or plea date, likely length of hearing and venue; and

(b) the charges on the indictment that have been read in open court.
(2)  following a plea of guilty the following details may be given:

@) the charges on the indictment;

(b) the court, judge and counsel names;

(© the sentence or other order; and

(d) a copy of the Crown facts as given in court.

Matters which should not be discussed with the media include:

(1)  contact details for any victim or lay witness. (If the media wish to contact a
witness a prosecutor may advise the witness of the request);

(2)  details of any person who is an informer or who is giving evidence at some
personal risk are to be kept confidential;

3) any matters the subject of a court suppression order or legislative order - for
example, in sections 6 and 7 Sexual Offences (Evidence and Procedure) Act,
section 24 Misuse of Drugs Act and section 23 Juvenile Justice Act;

(4)  copies of or access to videotapes or audio tapes of any recorded interviews, re-
enactments, demonstrations or identifications or digital photographs or
recordings;

(5)  the likely or actual outcome of proceedings;
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26.6

26.7

26.8

27.

27.1

(6)  the intended approach of the prosecution (for example, appellate proceedings
being instituted, a matter being discontinued or an ex officio indictment being
filed);

@) the correctness or otherwise of any judicial decision;

(8)  any part of a trial conducted in the absence of the jury (other than to remind the
media that such material should not be reported during the trial); and

9) any comments about investigations or operational matters (if appropriate a
request for such information should be referred to the Director or, in his
absence, the Deputy Director).

No comment is ever to be made out of court to the media concerning a verdict or

sentence or the fact that the case might or will be the subject of appeal.

In the case of Crown appeals the practice is not to release details to the media until the

appeal has been filed and served on the respondent.

Where a prosecutor is requested to comment on policy, such requests should be

referred to the Director or, in his absence, the Deputy Director.

Where a prosecutor is requested to comment on decisions to terminate prosecutions
such requests should be referred to the Director or, in his absence, the Deputy
Director.

If it is considered that something should be done proactively with the media on behalf
of the ODPP (for example the issue of a statement of some kind), the matter should be
referred to the Director’s Chambers.

Television stations have a legitimate interest in obtaining film of prosecutors for use in
reports of cases. Prosecutors may pose for cameras in the office or elsewhere to
provide television stations with file footage.

OPINIONS

A matter may be referred to the ODPP by Northern Territory Police or another agency

for an opinion. A full brief of evidence must accompany each referral.
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27.2

27.3

27.4

27.5

Advice on the outcome of the opinion will be communicated by letter or memorandum
to the relevant person or agency seeking the opinion. The final determination will be
disclosed such as no proceedings are recommended or charges are to be discontinued.
A brief statement of reasons may be provided if for example no reasonable prospect of

a conviction or insufficient evidence to commence/continue proceedings.

The opinion is subject to legal professional privilege. Neither the opinion nor detailed
reasons for the opinion will be disclosed to persons outside the ODPP without the
prior consent of the Director.

All opinions are to be referred to the Deputy Director or General Counsel in Darwin or
the Crown Prosecutor in Charge or the Senior Crown Prosecutor in Alice Springs.
Prosecutors are expected to complete their opinions within one month of receipt of the

brief of evidence.

All cases involving the death of any person, must be referred to the Director.
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APPENDIX A
Definition

“The Director’s Chambers” include the Director, Deputy Director, General Counsel, Solicitor
to the Director, Chambers Prosecutor, Crown Prosecutor in Charge Alice Springs, Senior
Crown Prosecutor Alice Springs.

APPENDIX B

RULES OF PROFESSIONAL CONDUCT AND PRACTICE OF THE LAW SOCIETY
OF THE NORTHERN TERRITORY (EXCERPTYS)

Prosecutor’s duties

17.46

17.47

17.48

17.49

17.50

17.51

A prosecutor must fairly assist the court to arrive at the truth, must seek impartially
to have the whole of the relevant evidence placed intelligibly before the court, and
must seek to assist the court with adequate submissions of law to enable the law
properly to be applied to the facts.

A prosecutor must not press the prosecution’s case for a conviction
beyond a full and firm presentation of that case.

A prosecutor must not, by language or other conduct, seek to inflame or bias the
court against the accused.

A prosecutor must not argue any proposition of fact or law which the prosecutor does
not believe on reasonable grounds to be capable of contributing to a finding of guilt
and also to carry weight.

A prosecutor must disclose to the opponent as soon as practicable all material
(including the names of and means of finding prospective witnesses in connection
with such material) available to the prosecutor or of which the prosecutor becomes
aware which could constitute evidence relevant to the guilt or innocence of the
accused, unless:
(@ such disclosure, or full disclosure, would seriously threaten the integrity of the
administration of justice in those proceedings or the safety of any person; and
(b) the prosecutor believes on reasonable grounds that such a threat could not be
avoided by confining such disclosure, or full disclosure, to the opponent being
a legal practitioner, on appropriate conditions which may include an
undertaking by the opponent not to disclose certain material to the opponent’s
client or any other person.

A prosecutor who has decided not to disclose material to the opponent under Rule

17.50 must consider whether:

(@) the defence of the accused could suffer by reason of such nondisclosure;

(b) the charge against the accused to which such material is relevant should be
withdrawn; and

(c) the accused should be faced only with a lesser charge to which such material
would not be so relevant.
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17.52

17.53

17.54

17.55

17.56

17.57

A prosecutor must call as part of the prosecution’s case all witnesses:

(@) whose testimony is admissible and necessary for the presentation of the whole
picture;

(b) whose testimony provides reasonable grounds for the prosecutor to believe that
it could provide admissible evidence relevant to any matter in issue;

(c) whose testimony or statements were used in the course of any committal
proceedings; and

(d) from whom statements have been obtained in the preparation or conduct of the
prosecution’s case; unless:

(e) the opponent consents to the prosecutor not calling a particular witness;

(F)  the only matter with respect to which the particular witness can give admissible
evidence has been dealt with by an admission on behalf of the accused; or

(g) the prosecutor believes on reasonable grounds that the administration of justice
in the case would be harmed by calling a particular witness or particular
witnesses to establish a particular point already adequately established by
another witness or other witnesses;provided that:

(h) the prosecutor is not obliged to call evidence from a particular witness, who
would otherwise fall within (a)-(d), if the prosecutor believes on reasonable
grounds that the testimony of that witness is plainly unreliable by reason of the
witness being in the camp of the accused;

(i)  the prosecutor must inform the opponent as soon as practicable of the identity
of any witness whom the prosecutor intends not to call on any ground within
(M, (9) and (h), together with the grounds on which the prosecutor has reached
that decision; and

A prosecutor who has reasonable grounds to believe that certain material available to

the prosecution may have been unlawfully or improperly obtained must promptly:

(@) inform the opponent if the prosecutor intends to use the material;

(b) make available to the opponent a copy of the material if it is in documentary
form; and

(c) inform the opponent of the grounds for believing that such material was
unlawfully or improperly obtained.

A prosecutor must not confer with or interview any of the accused except in the
presence of the accused’s representative.

A prosecutor must not inform the court or the opponent that the prosecution has
evidence supporting an aspect of its case unless the prosecutor believes on
reasonable grounds that such evidence will be available from material already
available to the prosecutor.

A prosecutor who has informed the court of matters within Rule 17.55, and who has
later learnt that such evidence will not be available, must immediately inform the
opponent of that fact and must inform the court of it when next the case is before the
court.

A prosecutor must not seek to persuade the court to impose a vindictive sentence or a

sentence of a particular magnitude, but:

(@ must correct any error made by the opponent in address on sentence;

(b) must inform the court of any relevant authority or legislation bearing on the
appropriate sentence;

(c) must assist the court to avoid appealable error on the issue of sentence;
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17.58

(d) may submit that a custodial or non-custodial sentence is appropriate; and
(e) may inform the court of an appropriate range of severity of penalty, including a
period of imprisonment, by reference to relevant appellate authority.

A practitioner who appears as counsel assisting an inquisitorial body such as the
National Crime Authority, the Australian Securities and Investments Commission, a
Royal Commission or other statutory tribunal or body having investigative powers
must act in accordance with Rules 17.46, 17.48 and 17.49 as if the body were the
court referred to in those Rules and any person whose conduct is in question before
the body were the accused referred to in Rule 17.48.
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APPENDIX C

BARRISTERS’ CONDUCT RULES OF THE NORTHERN TERRITORY BAR
ASSOCIATION (EXCERPTYS)

Prosecutor’s duties

1.

SB.

5C.

A prosecutor must fairly assist the court to arrive at the truth, must seek impartially to
have the whole of the relevant evidence placed intelligibly before the court, and must
seek to assist the court with adequate submissions of law to enable the law properly to
be applied to the facts.

A prosecutor must not press the prosecution's case for a conviction beyond a full and
firm presentation of that case.

A prosecutor must not, by language or other conduct, seek to inflame or bias the court
against the accused.

A prosecutor must not argue any proposition of fact or law which the prosecutor does
not believe on reasonable grounds to be capable of contributing to a finding of guilt and
also to carry weight.

A prosecutor must disclose to the opponent as soon as practicable all material (including
the names of and means of finding prospective witnesses in connexion with such
material) available to the prosecutor or of which the prosecutor becomes aware which
could constitute evidence relevant to the guilt or innocence of the accused, unless:

(@) Such disclosure, or full disclosure, would seriously threaten the integrity of the
administration of justice in those proceedings or the safety of any person; and

(b) the prosecutor believes on reasonable grounds that such a threat could not be
avoided by confining such disclosure, or full disclosure, to the opponent being a
legal practitioner, on appropriate conditions which may include an undertaking by
the opponent not to disclose certain material to the opponent's client or any other
person.

A prosecutor who has decided not to disclose material to the opponent under Rule 66
must consider whether:

(@) the defence of the accused could suffer by reason of such non-disclosure;

(b) the charge against the accused to which such material is relevant should be
withdrawn; and

(c) the accused should be faced only with a lesser charge to which such material
would not be so relevant.

A prosecutor must call as part of the prosecution’s case all witnesses:

(@ whose testimony is admissible and necessary for the presentation of all of the
relevant circumstances;

(b) whose testimony provides reasonable grounds for the prosecutor to believe that it
could provide admissible evidence relevant to any matter in issue;

(c) whose testimony or statements were used in the courts of any committal
proceedings; and

(d) from whom statements have been obtained in the preparation or conduct of the
prosecution's case; unless the opponent consents to the prosecutor not calling a
particular witness;
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10.

11.

and except where:

(e) the only matter with respect to which the particular witness can give admissible
evidence has been dealt with by an admission on behalf of the accused; or

(f)  the prosecutor believes on reasonable grounds that the administration of justice in
the case would be harmed by calling a particular witness or particular witnesses to
establish a particular point already adequately established by another witness or
other witnesses; or

(g) the prosecutor believes on reasonable grounds that the testimony of a particular
witness is plainly untruthful or is plainly unreliable by reason of the witness being
in the camp of the accused;

provided that;

(h) the prosecutor must inform the opponent as soon as practicable of the identity of
any witness whom the prosecutor intends not to call on any ground within (e), (f)
and (g), together with the grounds on which the prosecutor has reached that
decision.

A prosecutor who has reasonable ground to believe that certain material available to the
prosecution may have been unlawfully obtained must promptly:

(@) inform the opponent if the prosecutor intends to use the material; and
(b) make available to the opponent a copy of the material if it is in documentary form.

A prosecutor must not confer with or interview any accused except in the presence of
the accused's representative.

A prosecutor must not inform the court or the opponent that the prosecution has
evidence supporting an aspect of its case unless the prosecutor believes on reasonable
grounds that such evidence will be available from material already available to the
prosecutor.

A prosecutor who has informed the court of matters within Rule 69, and who has later
learnt that such evidence will not be available, must immediately inform the opponent
of that fact and must inform the court of it when the case is before the court.

A prosecutor must not seek to persuade the court to impose a vindictive sentence or a
sentence of a particular magnitude, but:

(@) must correct any error made by the opponent in address on sentence;

(b) must inform the court of any relevant authority or legislation bearing on the
appropriate sentence;

(c) must assist the court to avoid appealable error on the issue of sentence;
(d) may submit that a custodial or non-custodial sentence is appropriate and;

(e) may inform the court of an appropriate range of severity of penalty, including a
period of imprisonment, by reference to relevant appellate authority.

A barrister who appears as counsel assisting an inquisitorial body such as the Criminal
Justice  Commission, the National Crime Authority, the Australian Securities
Commission, a Royal Commission or other statutory tribunal or body having
investigative powers must act in accordance with Rules 62, 64 and 65 as if the body
were the court referred to in those Rules and any person whose conduct is in question
before the body were the accused referred to in Rule 64.
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APPENDIX D
INTERNATIONAL ASSOCIATION OF PROSECUTORS RULES

2.2

2.3

PROFESSIONAL CONDUCT
Prosecutors shall:

a) at all times maintain the honour and dignity of their profession;

b) always conduct themselves professionally, in accordance with the law and the
rules and ethics of their profession;

c) at all times exercise the highest standards of integrity and care;

d) keep themselves well-informed and abreast of relevant legal developments;

e) strive to be, and to be seen to be, consistent, independent and impartial,

f) always protect an accused person’s right to a fair trial, and in particular ensure

that evidence favourable to the accused is disclosed in accordance with the
law or the requirements of a fair trial;

9) always serve and protect the public interest;

h) respect, protect and uphold the universal concept of human dignity and human
rights.

INDEPENDENCE

The use of prosecutorial discretion, when permitted in a particular jurisdiction, should
be exercised independently and be free from political interference.

If non-prosecutorial authorities have the right to give general or specific instructions to
prosecutors, such instructions should be:

" transparent;
. consistent with lawful authority;

. subject to established guidelines to safeguard the actuality and the perception of
prosecutorial independence;

Any right of non-prosecutorial authorities to direct the institution of proceedings or to
stop legally instituted proceedings should be exercised in similar fashion.

IMPARTIALITY

Prosecutors shall perform their duties without fear, favour or prejudice. In particular
they shall:

a) carry out their functions impartially;

b) remain unaffected by individual or sectional interests and public or media
pressures and shall have regard only to the public interest;

C) act with objectivity;

d) have regard to all relevant circumstances, irrespective of whether they are to
the advantage or disadvantage of the suspect;
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4.2

4.3

f)

in accordance with local law or the requirements of a fair trial, seek to ensure
that all necessary and reasonable enquiries are made and the result disclosed;
whether that points towards the guilt or the innocence of the suspect;

always search for the truth and assist the court to arrive at the truth and to do
justice between the community, the victim and the accused according to law
and the dictates of fairness.

ROLE IN CRIMINAL PROCEEDINGS
Prosecutors shall perform their duties fairly, consistently and expeditiously.

Prosecutors shall perform an active role in criminal proceedings as follows:

a)

b)

d)

Where authorized by law or practice to participate in the investigation of
crime, or to exercise authority over the police or other investigators, they will
do so objectively, impartially and professionally;

When supervising the investigation of crime, they should ensure that the
investigating services respect legal precepts and fundamental human rights;

When giving advice, they will take care to remain impartial and objective;

In the institution of criminal proceedings, they will proceed only when a case
is well-founded upon evidence reasonably believed to be reliable and
admissible, and will not continue with a prosecution in the absence of such
evidence;

Throughout the course of the proceedings, the case will be firmly but fairly
prosecuted; and not beyond what is indicated by the evidence;

When, under local law and practice, they exercise a supervisory function in
relation to the implementation of court decisions or perform other non-
prosecutorial functions, they will always act in the public interest.

Prosecutors shall, furthermore,

3)
b)

f)

preserve professional confidentiality;

in accordance with local law and the requirements of a fair trial, consider the
views, legitimate interests and possible concerns of victims and witnesses,
when their personal interests are, or might be, affected, and seek to ensure that
victims and witnesses are informed of their rights; and similarly seek to ensure
that any aggrieved party is informed of the right of recourse to some higher
authority/court, where that is possible;

safeguard the rights of the accused in co-operation with the court and other
relevant agencies;

disclose to the accused relevant prejudicial and beneficial information as soon
as reasonably possible, in accordance with the law or the requirements of a fair
trial;

examine proposed evidence to ascertain if it has been lawfully or
constitutionally obtained,;

refuse to use evidence reasonably believed to have been obtained through
recourse to unlawful methods which constitute a grave violation of the

58



suspect’s human rights and particularly methods which constitute torture or
cruel treatment;

9) seek to ensure that appropriate action is taken against those responsible for
using such methods;

h) in accordance with local law and the requirements of a fair trial, give due
consideration to waiving prosecution, discontinuing proceedings conditionally
or unconditionally or diverting criminal cases, and particularly those involving
young offenders, from the formal justice system, with full respect for the rights
of suspects and victims, where such action is appropriate.

CO-OPERATION
In order to ensure the fairness and effectiveness of prosecutions, prosecutors shall:

a) co-operate with police, the courts, the legal profession, defence counsel, public
defenders and other government agencies, whether nationally or
internationally; and

b) render assistance to the prosecution services and colleagues of other
jurisdictions, in accordance with the law and in a spirit of mutual co-operation.

EMPOWERMENT

In order to ensure that prosecutors are able to carry out their professional
responsibilities independently and in accordance with these standards, prosecutors
should be protected against arbitrary action by governments. In general they should be
entitled:

a) to perform their professional functions without intimidation, hindrance,
harassment, improper interference or unjustified exposure to civil, penal or
other liability;

b) together with their families, to be physically protected by the authorities when

their personal safety is threatened as a result of the proper discharge of their
prosecutorial functions;

C) to reasonable conditions of service and adequate remuneration, commensurate
with the crucial role performed by them and not to have their salaries or other
benefits arbitrarily diminished,;

d) to reasonable and regulated tenure, pension and age of retirement subject to
conditions of employment or election in particular cases;
e) to recruitment and promotion based on objective factors, and in particular

professional qualifications, ability, integrity, performance and experience, and
decided upon in accordance with fair and impartial procedures;

f) to expeditious and fair hearings, based on law or legal regulations, where
disciplinary steps are necessitated by complaints alleging action outside the
range of proper professional standards;

9) to objective evaluation and decisions in disciplinary hearings;

h) to form and join professional association sort her organisations to represent
their interests, to promote their professional training and to protect their status;
and

) to relief from compliance with an unlawful order or an order which is contrary

to professional standards or ethics.
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APPENDIX E

NORTHERN TERRITORY CHARTER FOR VICTIMS OF CRIME
Addresses,

Locations and Phone Numbers

VICTIM SUPPORT UNIT

43 Mitchell Street, DARWIN NT 0800.

GPO Box 3321, DARWIN NT 0801

Phone: 8999 7533

Aboriginal Support Co-ordinator

Telephone: 8999 7533 or Free Call: 1800 659 449

Centrepoint Building, Hartley Street, ALICE SPRINGS NT 0872
PO Box 2185, ALICE SPRINGS NT 0871

Phone: 8951 5800

VICTIMS OF CRIME NT (PREVIOUSLY VOCAL)

First Floor, AANT Building, 81 Smith Street, DARWIN NT 0800
Phone: 8941 0995 or Free Call: 1800 672 242

RUBY-GAEA

Darwin Centre Against Rape

PO Box 42082, CASUARINA NT 0811.
Phone: 8945 0155

SEXUAL ASSAULT REFERRAL CENTRE
Territory Health Services

PO Box 40596, CASUARINA NT 0811.
Phone: 8922 7156

NT POLICE

Commissioner of Police,

Peter McAulay Centre, McMillans Road, Berrimah NT 0828
PO Box 39764, WINNELLIE NT 0821

Phone: 8922 3344

DIRECTOR OF PUBLIC PROSECUTIONS
43 Mitchell Street, DARWIN NT 0800.

GPO Box 3321, DARWIN NT 0801

Phone: 8999 7533

Centrepoint Building, Hartley Street, ALICE SPRINGS NT 0872
Phone: 8951 5800

SUMMARY PROSECUTIONS

43 Mitchell Street, DARWIN NT 0800.

GPO Box 3321, DARWIN NT 0801

Phone: 8999 7900

Centrepoint Building, Hartley Street, ALICE SPRINGS NT 0872
Phone: 8951 5795

CORRECTIONAL SERVICES

Commissioner, NT Correctional Services

66 The Esplanade, DARWIN NT 0800.

GPO Box 3196, DARWIN NT 0801

Phone: 8999 5111

CRIME VICTIMS ADVISORY COMMITTEE
c/- Department of Justice

45 Mitchell Street, DARWIN NT 0800.

GPO Box 1722, DARWIN NT 0801

Phone: 8999 7233

This booklet was written by the Crime Victims Advisory Committee and published by the
Northern Territory Justice Department.
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The Crime Victims Advisory Committee advises the Attorney-General on matters
affecting victims of crime and is a forum for the co-ordination of initiatives involving
victims of crime in the Northern Territory.

For further information, contact the Chairperson of the Committee at GPO Box 1722, Darwin
NT 0801, telephone: 8999 7233.

Introduction by the Attorney-General

This is the third edition of the Charter for Victims of Crime in the Northern Territory. The
first Charter has been very popular and provided much needed help and assistance to victims
of crime throughout the Territory. | am proud to be associated with the Charter.

The Charter sets out in a clear and concise way the guidelines and principles governing the
way in which victims of crime are to be treated in the Territory's criminal justice system. It
also provides information about the various support services that are available for victims.
The document has been developed with the well-being of the victim in mind. The Charter
contains information about the work of the various support organisations in the community
and provides details about how to contact them.

The Northern Territory Government is fully aware that we hear a lot about those people who
commit crimes and all too frequently the victims are forgotten. This Government is
committed, not only to continuing to provide victims with the information that they need but
also to ensure that their rights are protected and that practical support and assistance is
provided where possible.

I am confident that this Charter, along with other Government initiatives, will ensure that
victims are acknowledged, respected assisted and protected. It is only in this way that the
process of reparation can begin.

PETER TOYNE

Who is a Victim of Crime

A victim is someone who has suffered or been affected because of a crime.
As well as the victim, there may be other people, such as witnesses, family members and
friends, who are indirectly affected by the same crime.

What the Charter Means

The Charter sets out the way you as a victim of crime should be treated in the criminal
justice system.

You can expect to be treated in a sympathetic, constructive and reassuring manner. The
Charter ensures that victims, their circumstances and their rights are acknowledged,
respected and protected. This may help to repair some of the harm and distress suffered by
victims of crime in our community.

The Charter sets out the information that is available from the various agencies.

Worried or Uncertain

As a victim of crime, it is likely that you will be dealing with a number of different people
while the crime is being investigated and prosecuted.
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You will probably have lots of questions that you want to ask. Do not feel worried or
ashamed to ask. There are people who can help you.

Bail and your Protection

When an application for bail is being decided, either by the Police or by a court, your
physical protection, and that of your family will be taken into account. It is important that
you tell the Police if you have any concerns.

The Office of the Director of Public Prosecutions and the Police will ensure you are not
intimidated by, or come into unnecessary contact with, the accused or any defence witnesses
at any time during the criminal process.

Your home address or other personal details will not be revealed to anyone, unless it is
absolutely necessary and you have already been notified of this.

Care and Return of your Property

Items of your property may be held by the Police or the Office of the Director of Public
Prosecutions while they are investigating the crime and/or prosecuting the offender.

While it is being held, your property will be stored and handled with care.

After the hearing or trial, you should write to the Commissioner of Police or Director of
Public Prosecutions asking for your property to be returned to you.

People who can help you

Victim Support Unit

The Victim Support Unit, located within the Office of the Director of Public Prosecutions,
offers support to victims of crime, witnesses and their families throughout the criminal
justice process.

The unit can help you by:

o giving information about the date, time and place of the next court appearance;
explaining the legal process, its language and rules of evidence in plain English;
preparing you for your appearance in court;
assisting you to prepare a victim impact statement;
informing you about available welfare, health, counseling and legal services; and
providing information about assistance available under the Crimes (Victims
Assistance) Act.

Victims of Crime NT

Victims of Crime NT, previously known as VOCAL is a community organisation run by
volunteers which provides information and support to victims of all crime. Victims of
Crime NT provides:

o a 24-hour NT-wide telephone service where victim assistance workers are
available if you need to talk about the crime, feelings, or to ask any questions; in
person support for the victims and their families of all crimes in the Darwin and
Palmerston regions;
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o a 24-hour immediate support service for victims of unlawful entry and other
crimes in the Darwin and Palmerston regions via police referral for call-out to
victims in need,;

o information and referral to specialist agencies such as counseling, support and
legal services;
o information and guidance about grief and loss; and

. a toll free number which is available for calls outside the Darwin area.

Ruby-Gaea: Darwin Centre Against Rape provides:

o free confidential counseling for women and children who have been sexually
assaulted or who have experienced any unwanted sexual attention;

o educational workshops and training lectures in the community on the issues of
sexual violence;

o medical, legal and resource information;

o emotional and practical support during police and court proceedings and related
appointments;

o support groups on issues relating to sexual violence;

o participation in public meetings and campaigns on sexual violence issues; and

o borrowing library (for members) of books, videos and articles on sexual violence
and feminism.

The Northern Territory Police and the Office of the Director of Public Prosecutions

At your request, the Police and/or the Office of the Director of Public Prosecutions can tell
you about the following matters:

o the progress of the Police investigations;

o charges laid against any person accused of the crime, and any changes to these
charges;
reasons for not laying charges or for not proceeding with charges;
where and when the matter is to come before a court;
the trial process and the rights and responsibilities of witnesses;
whether or not bail has been granted and any bail conditions relating to
protecting you from the accused,

o reasons for accepting a plea of guilty to a lesser charge; and
the outcome of criminal proceedings and the sentence, if imposed.

Northern Territory Correctional Services

Northern Territory Correctional Services are responsible for keeping the offender in
prison. At your request, they may be able to help by:
o advising you if a prisoner is going to be released on parole, the date of his or her
release and any conditions of the prisoner's parole; and
o providing information about the date when the offender is due to be released
from prison.
For information about parole, you should write to the Commissioner for Correctional
Services.
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This brochure only contains a short summary of the services and information that these

agencies provide. There are other organisations and agencies that may be more appropriate
for your needs.

If you need help in translating any information contained in this brochure, call 13 1450.

If you are an Aboriginal person or a Torres Strait Islander, and need more information, call
the Aboriginal Support Co-ordinator at the Office of the Director of Public Prosecutions.

If you have any complaints about the manner in which you have been treated, contact the
Victim Support Unit or Victims of Crime NT.
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APPENDIX F

CONVENTION ON THE ELIMINATION OF ALL FORMS OF DISCRIMINATION
AGAINST WOMEN

[Guidelines 20]

(EXCERPTYS)

PART 1
Article 1

For the purposes of the present Convention, the term "discrimination against women" shall
mean any distinction, exclusion or restriction made on the basis of sex which has the effect or
purpose of impairing or nullifying the recognition, enjoyment or exercise by women,
irrespective of their marital status, on a basis of equality of men and women, of human rights
and fundamental freedoms in the political, economic, social, cultural, civil or any other field.

Article 2

States Parties condemn discrimination against women in all its forms, agree to pursue by all
appropriate means and without delay a policy of eliminating discrimination against women
and, to this end, undertake:

(©) To establish legal protection of the rights of women on an equal basis with
men and to ensure through competent national tribunals and other public
institution the effective protection of women against any act of discrimination;

(d) To refrain from engaging in any act or practice of discrimination against
women and to ensure that public authorities and institutions shall act in
conformity with this obligation;

(e) To take all appropriate measures to eliminate discrimination against women by
any person, organisation or enterprise;

) To take all appropriate measures, including legislation, to modify or abolish
existing laws, regulations, customs and practices which constitute
discrimination against women;
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APPENDIX G

UNITED NATIONS CONVENTION ON THE RIGHTS OF THE CHILD
(EXCERPTYS)

[Guidelines 10 Young Offenders, 11 WAS, 14 Witnesses, 20 Aboriginal Customary Law]
PART I

Article 1

For the purposes of the present Convention, a child means every human being below the age

of eighteen years unless under the law applicable to the child, majority is attained earlier.

Article 2

1.  States Parties shall respect and ensure the rights set forth in the present Convention to
each child within their jurisdiction without discrimination of any kind, irrespective of
the child's or his or her parent's or legal guardian's race, colour, sex, language, religion,
political or other opinion, national, ethnic or social origin, property, disability, birth or

other status.

2.  States Parties shall take all appropriate measures to ensure that the child is protected
against all forms of discrimination or punishment on the basis of the status, activities,
expressed opinions, or beliefs of the child's parents, legal guardians, or family members.

Article 4

States Parties shall undertake all appropriate legislative, administrative, and other measures
for the implementation of the rights recognized in the present Convention. With regard to
economic, social and cultural rights, States Parties shall undertake such measures to the
maximum extent of their available resources and, where needed, within the framework of

international co-operation.

Article 9

1.  States Parties shall ensure that a child shall not be separated from his or her parents
against their will, except when competent authorities subject to judicial review
determine, in accordance with applicable law and procedures, that such separation is
necessary for the best interests of the child. Such determination may be necessary in a
particular case such as one involving abuse or neglect of the child by the parents, or one
where the parents are living separately and a decision must be made as to the child's

place of residence.

17. In any proceedings pursuant to paragraph 1 of the present article, all interested parties
shall be given an opportunity to participate in the proceedings and make their views

known.

18. States Parties shall respect the right of the child who is separated from one or both
parents to maintain personal relations and direct contact with both parents on a regular

basis, except if it is contrary to the child's best interests.
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19.

Where such separation results from any action initiated by a State Party, such as the
detention, imprisonment, exile, deportation or death (including death arising from any
cause while the person is in the custody of the State) of one or both parents or of the
child, that State Party shall, upon request, provide the parents, the child or, if
appropriate, another member of the family with the essential information concerning the
whereabouts of the absent member(s) of the family unless the provision of the
information would be detrimental to the well-being of the child. States Parties shall
further ensure that the submission of such a request shall of itself entail no adverse
consequences for the person(s) concerned.

PART Il

Article 12

1.

States Parties shall assure to the child who is capable of forming his or her own views
the right to express those views freely in all matters affecting the child, the views of the
child being given due weight in accordance with the age and maturity of the child.

For this purpose, the child shall in particular be provided the opportunity to be heard in
any judicial and administrative proceedings affecting the child, either directly, or
through a representative or an appropriate body, in a manner consistent with the
procedural rules of national law.

Article 16

1.

2.

No child shall be subjected to arbitrary or unlawful interference with his or her privacy,
family, home or correspondence, nor to unlawful attacks on his or her honour and
reputation.

The child has the right to the protection of the law against such interference or attacks.

Article 19

1.

States Parties shall take all appropriate legislative, administrative, social and
educational measures to protect the child from all forms of physical or mental violence,
injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including
sexual abuse, while in the care of parent(s), legal guardians(s) or any other person who
has the care of the child.

Such protective measures should, as appropriate, include effective procedures for the
establishment of social programmes to provide necessary support for the child and for
those who have the care of the child, as well as for other forms of prevention and for
identification, reporting, referral, investigation, treatment and follow-up of instances of
child maltreatment described heretofore, and, as appropriate, for judicial involvement.

Article 37

States Parties shall ensure that:

(@)

No child shall be subjected to torture or other cruel, inhuman or degrading treatment
or punishment. Neither capital punishment nor life imprisonment without possibility
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(b)

(©

(d)

of release shall be imposed for offences committed by persons below eighteen years of
age;

No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest,
detention or imprisonment of a child shall be in conformity with the law and shall be
used only as a measure of last resort and for the shortest appropriate period of time;
Every child deprived of liberty shall be treated with humanity and respect for the
inherent dignity of the human person, and in a manner which takes into account the
needs of persons of his or her age. In particular, every child deprived of liberty shall be
separated from adults unless it is considered in the child's best interest not to do so and
shall have the right to maintain contact with his or her family through correspondence
and visits, save in exceptional circumstances.

Every child deprived of his or her liberty shall have the right to prompt access to legal
and other appropriate assistance, as well as the right to challenge the legality of the
deprivation of his or her liberty before a court or other competent, independent and
impartial authority, and to a prompt decision on any such action.

Article 40

1.

States Parties recognise the right of every child alleged as, offender of, or recognized
as having infringed the penal law to be treated in a manner consistent with the
promotion of the child's sense of dignity and worth, which reinforces the child's
respect for the human rights and fundamental freedoms of others and which takes into
account the child's age and the desirability of promoting the child's reintegration and
the child's assuming a constructive role in society.

To this end, and having regard to the relevant provisions of international instruments,

States Parties shall, in particular, ensure that:

(@) No child shall be alleged as, be offender of, or recognized as having infringed the
penal law by reason of acts or omissions that were not prohibited by national or
international law at the time they were committed;

(b) Every child alleged as or offender of having infringed the penal law has at least
the following guarantees:

(i)  To be presumed innocent until proven guilty according to law;

(i)  To be informed promptly and directly of the charges against him or her, and,
if appropriate, through his or her parents or legal guardians, and to have
legal or other appropriate assistance in the preparation and presentation of
his or her defence;

(iii) To have the matter determined without delay by a competent, independent
and impartial authority or judicial body in a fair hearing according to law, in
the presence of legal or other appropriate assistance and, unless it is
considered not to be in the best interest of the child, in particular, taking into
account his or her age or situation, his or her parents or legal guardians;

(iv) Not to be compelled to give testimony or to confess guilt; to examine or
have examined adverse witnesses and to obtain the participation and
examination of witnesses on his or her behalf under conditions of equality;

(v) If considered to have infringed the penal law, to have this decision and any
measures imposed in consequence thereof reviewed by a higher competent,
independent and impartial authority or judicial body according to law;

(vi) To have the free assistance of an interpreter if the child cannot understand or
speak the language used,;

(vii) To have his or her privacy fully respected at all stages of the proceedings.
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3. States Parties shall seek to promote the establishment of laws, procedures, authorities
and institutions specifically applicable to children alleged as, offender of, or
recognized as having infringed the penal law, and, in particular:

@) The establishment of a minimum age below which children shall be presumed
not to have the capacity to infringe the penal law;

(b)  Whenever appropriate and desirable, measures for dealing with such children
without resorting to judicial proceedings, providing that human rights and legal
safeguards are fully respected.

4. A variety of dispositions, such as care, guidance and supervision orders; counselling;
probation; foster care; education and vocational training programmes and other
alternatives to institutional care shall be available to ensure that children are dealt with
in a manner appropriate to their well-being and proportionate both to their
circumstances and the offence.
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