GUI DELI NES FOR PROVI SI ON OF
DOCUVENTATION in relation TO
CRIMEs (victins assistance) act
appl i cations

From time to time, but on aregular basis, enquiries and requests are made to the Office of
the Director of Public Prosecutions (ODPP) for information and access to documents
relating to dlaims pursuant to the Crimes (Victims Assistance) Act and other civil dams
sad to aise from crimind wrong-doing. There is often some misunderstanding as to the
information which should be properly made available in those circumstances.

To ensure a consstent response to requests for information and to minimise confusion with
practitioners as to what materiad the ODPP can provide, the following guiddines shal now

aoply:

1 dl requests are to be in writing and, when made on behaf of agpplicants for
compensation or potentid plaintiffs, accompanied with an authority to release
information from the applicant for compensation

2. prior to completion of the prosecution (including any apped period) the Office will
provide the following materid:

(@ applicant’ s statement(s) to police
(b) detalsof chargesor counts on the indictment
(c) thenext datelisted for acourt hearing

3. After completion, the Office will assgt by providing the following:

(@ applicant’ s statement(s) to police

(b) copy of SAIK (Sexud Assault Information Kit) if available

(c) copy of any noncontentious Satement where an authority to release is
provided by the maker of the statement (to be obtained, where appropriate,
by the applicant’ s legd representative)

(d) photographs (where available) showing injury to the applicant

(e) after apleaof guilty, acopy of the precis or Crown facts

(f) detalsof thefind result

4, the Office response to requrests will contain:
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(8 advice that transcript should be sought from Court Reporting Services (NT)
Pty Ltd and

(b) information about medica practitioners, other professond consultants and

expert witnesses who have provided reports in evidence. To obtain copies of these,
authorisation must be provided by the author.

REX WILD QC
Director of Public Prosecutions

12 April 1999
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POLI CY AND PROCEDURES FOR
W TNESSES, | NTERPRETERS AND
TRANSLATORS

MISSION STATEMENT

The mission of the Office of the Director of Public Prosecutions is to
provide the people of the Northern Territory of Australia with an
independent, professional and effective criminal prosecution service
that:

. operates with integrity
. isfair and just to both victims and the accused and
. is sensitive to the needs of victims, withesses and to the interests

of the community on whose behalf it acts.

Witnesses, interpreters and trandators have aright to be treated courteoudy and to
be provided with the necessary information and assstance as required. It is the
respongibility of the Office, in conjunction with the police, to ensure that their rights
are respected.

Witnesses, interpreters and trandators may have specid needs that should be given
specid congderation; for example, the aged, those with communication difficulties or
cultura differences and those with disgbilities.

For advice and assistance in relation to these needs contact should be made with the
Victim Support Unit.

WITNESSES

The police Officer-in-charge of a case (the OIC) is responsible for seeing that the
witnesses get to and from court in conjunction with the Prosecutions Liaison Officer
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(see Police General Orders P3.7). They are dso responsible for the supervision of
the conduct of witnesses at court.
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(b)

The Prosecutions Liaison Officer is respongble for organisng transport and
accommodation where needed.

Witnesses are entitled to a copy of their Satement.

At court witnesses should be sought out and kept appraised before and during
proceedings. Explanation of the layout of the court complex and its amenities, eg
telephones, toilets and refreshments can help those unfamiliar with the court
environment. The responsibility for this should be accepted by the OIC.

Prosecutors must ensure that witnesses are informed in a detailed timely manner
about their attendance at court.

When, in the opinion of the Crown prosecutor, a witnessis no longer required, they
should be informed immediately. Witnesses are informed that they are excused and
should be given a witness clam form for expenses. This should be paid without
delay. Processing of witness fee payments will be 5 working days. The prosecutors
working knowledge of witness expenses procedures and entittements will help
answer important questions often asked by witnesses and police.

Pro-active, thoughtful, communicative drategies over and above legidative and
procedural requirements will ensure that the OFFICE does provide a quality service
to itswitnesses.

WITNESSES ENTITLEMENTS

Generally

Witness Allowance

Witnesses  expense dlowances are agpproved by the Director of Public
Prosecutions.

A witnessmay be entitled to:

() accommodation alowance

(i)  med dlowance

(i)  traveling dlowance; and

(iv) andlowancefor lossof earningsin accordance with the policy.

The net amount for Loss of Income, Salary or Wages is to be reimbursed on
production of a letter from their employer or a certified accountant, stating the net
amount of income.

Traveling Allowance

()  The amount of the travelling alowance thet is to be pad to a witness (other
than public service officers):
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(i)

i)

(& theamount pad for fares in travelling to and from court using the most
economica form of public transport; or

(b) if public trangport is not available and a witness travels to and from
court in a private vehicle, then the witness may be paid an alowance as
determined by the Public Sector Employment and Management
Act.

A witness is not entitled to the payment of a traveling dlowance if no
expenses are incurred by the witness in travelling to and from court.

If a witness travels to and from the court in a private vehicle with another
witness only one payment is to be made for that vehicle.

If approva is given for the witness to travel to and from court by air, then such
travel will be by economy class (or its equivaent) and will be arranged by the
Office or the Prosecutions Liaison Officer.

Accommodation and Meal Allowances (Interstate and I ntrastate Witnesses)

0]

(ii)

i)

)

(i)
(vii)

Accommodation will be booked and paid for by the Office for witnesses who
are required to stay overnight for the purpose of attending court.

Where accommodation is not obtained a a hotel, motel or other establishment
of the kind included in the definition of hotd in the Hotel -Keepers Act, the
witness will, on production of receipt, be @d a dally med dlowance in
accordance with section 2(c)(iii) of this Palicy.

Med dlowance will be pad as determined by the Public Sector
Employment and Management Act (for breskfast, lunch and dinner) and
are provided for at the place of accommodation. Where a witness is only
entitled to one or two of these meds a maximum alowance per med is
provided for asfollows:

In circumsgtances where the witness does not eat a the place of
accommodation, receipts must be produced in order for reimbursement to be
clamed. Upon production of receipts, reimbursement not exceeding the
prescribed maximum amount per medl provided for in section 2(c)(iii) will be
provided.

Reimbursement will only be paid a the concluson of the matter and payment
will be by way of cheque.

At no time will cash be paid to witnesses or interpreters from the Office.
Med dlowance will only be payable to withesses who are necessarily absent

overnight or for more than twelve (12) hours from that person’s place of
abode.
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(viii) If the person is awitness who is under the age of twelve (12) years, the amount
of the med dlowance isto be haved.

Police Officers

()  Witness expenses by way of loss of earnings will not be paid to any police
officers (intrastate, interstate or overseas). This aso gpplies to police officers
who were off-duty when they witnessed an offence and who subsequently
give evidence for the prosecution. The appropriate police departments are
expected to remain responsible for payment of wages.

(i)  Accommodation for Northern Territory police OFFICErs will generdly be
provided in Visting Officers Quarters. When not available, appropriate hotel
accommodation will be provided by the police. Med and travel alowances
will remain the responsibility of the NT Police. The Office will be responsible,
however, for such entitlements in respect of interstate or international police
officers.

Public Servants- State and Commonwealth

In accordance with By-Law 21 of the Public Sector Employment and
Management Act no witness fee payments are to be made to a withess who is a
public service officer:

(i)  within the meaning of the Public Sector Employment and Management
Act; or

(i) within the meaning of the Commonwealth Employment Service Act, or

(i)  apolice officerr within the meaning of the Police Administration Act, or

(iv) aprisoner of the Crown.

People Accompanying Witnesses and Babysitters

From timeto time it is necessary for another person to accompany awitness.

This generdly applies to adults accompanying child witnesses, persons
accompanying disabled witnesses and interstate prison officers accompanying

interstate prisoners.

These requests are to be treated as a one off. Such requests are to be made in
advance and are to be approved by either the Director or his delegate.

Expert Witnesses

An expert witness is a person who the prosecution has defined as being caled to
give evidence that involves hisher particular specidisation in private enterprise and
may claim up to the maximum of $610.20 per day. Thisrate is set out in the Rules of
the High Court and is amended from time to time. The prosecutor will advise those
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persons who qudify for this fee. If the amount claimed by the expert exceeds the
scheduled fee, approva from the Director or his delegate must be sought.

INTERPRETERS AND TRANSLATORS
Interpreters and trand ators are requested through the Victim Support Unit (VSU).

The VSU will make an initid booking through ether the NT Interpreter and
Trandating Services (NTITS) or the Aborigina Interpreter Service (AlS).

Aborigind interpreter bookings are made through the AlS. Fees, accommodation,
trangport and any other codts relating to the provision of this service are arranged by
AlS and debited to the Office. Bookings are subject to confirmation by the VSU.

Interpreters that are not booked through either AIS or NTITS ae pad in
accordance with rates as set by the Office of Ethnic Affairs — updated rates can be
obtained by contacting the Business Manager:

Interpreter — public servant

Where the interpreter is a government employee and the employee is
provided leave with pay (as opposed to recreation leave) no interpreter
feesare payable.

Where the interpreter is a government employee and the employee is
required to teke leave without pay, or recreation leave, interpreter fees
pursuant to the current rates as st out by the Office of Ethnic Affairs will

apply.
Casescancelled —interpreter no longer required

Where the interpreter is notified prior to commencing travel, no interpreter
feesare payable.

Where the interpreter is only notified upon ariva in Dawin (or Alice
Springs, or as appropriate) afeeis payable.

Trangport
Transport to be provided to and from court. This should include:
. return airfares or bus fares (where necessary)

. return taxi pick up from arport to hotel (where necessary)
. return taxi pick up from hotel to court and to hotel after assgnment (where

necessary).

Taxi fares within the Darwin or Alice Springs city centre areas are only provided to
attend court in exceptiona circumstances where the witness can prove hardship
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which may include adverse weather conditions or inability to walk to court dueto a
disbility.

Where an interpreter’s own vehicle has to be used a kilometre alowance may be
payable a the current rate as set out in the Public Sector Employment and
Management Act in circumstances where no scheduled passenger service (air,
train, bus) is reasonably available to meet the specific needs of the Stuation. If a
scheduled sarvice is available, the amount payable to the interpreter is the equivalent
bus fare within the NT, or arfare for interstate interpreters.

Accommodation and meals

To be provided in accordance with section 2(c) of this policy.

General

(i)  The Office accepts responghility on behdf of the Crown for the provision of

an interpreter to be available in court in order that the defendant may
understand the nature of the proceedings.
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(i) Defence is respongble for payment of interpreter fees, other than when the
interpreter is required in court; for example, where the defence require an
interpreter for conferences.

4, OVERSEASWITNESSES

The prosecutor who has carriage of the matter should make a request in writing and
forward it for the Director’s approvd.

The request should annex a copy of the facts and the charges, refer to the
importance of the witness s evidence and whether it is feasible and desirable to seek
to adduce that evidence in another way.

The egtimated costs should be included in the request. The am, of coursg, is to
ensure cost effectiveness.

5. VARIATION

® Any vaiation, in a particular case, to the foregoing alowances and fees will
not be accepted by the Office unless agreed to in writing before the relevant
expense has been incurred. In addition to the Deputy Director, who holds
generd ddegations, the Assgant Director (Alice Springs) and Generd
Counsd are hereby designated as officers who may authorise such variations,

(i)  Notwithstanding anything that appears dsawhere in this statement of policy
and procedures, it is recognised that from time to time emergencies may arise
where witnesses are genuindly in graitened circumstances and need a small
amount of cash for essentia food items. In the event that a relevant member of
daff of the Office (whether a prosecutor, member of the Victim Support Unit
or of the adminigtrative gaff) gratuitoudy advances the cost of such food to a
witness (by directly purchasing it rather than handing over cash), then on
gpplication reimbursement will dmogt invariably be gpproved (receipts for
government accounting purposes will be requested).

REX WILD QC
Director of Public Prosecutions

May 2000
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PROVI SI ON OF | NTERPRETERS

The following guiddines (by way of ingructions for prosecutors and the Victim Support
Unit) shall be adopted when dedling with Aborigina witnesses in the court system:

1

Prior to hearing, witnesses should be assessed, in conjunction with the Victim Support
Unit, as to whether they require the assistance of an interpreter. It is to be noted that
dthough most Aborigina witnesses speek some English, they may not be competent
in court.

When engaging an interpreter, the interpreter must be informed of the following:
. name of the witnesg(es) to be assisted

. name of defendant

. type of crime.

This information will enable the interpreter to advise of any possble cultura conflicts
that could arise. Where there is a conflict, another interpreter should be used.

Where possible, the witnesses should be advised prior to the hearing of the name of
the interpreter to be used.

If thereisan indication of conflict another interpreter should be used.

Upon engagement of an interpreter their services must be used, unless there is a
justifiable reason for not doing so.
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ABORI G NAL EMPLOYMENT AND CAREER
DEVELOPMENT STRATEGY
2000- 2003

Introduction

The Office of the Director of Public Prosecutions (the ODPP) first implemented an
Aborigind Employment and Career Development Strategy (the strategy) in July 1997.

The drategy is an integrd component of the ODPP Equad Employment Opportunity
Management Plan and forms part of the Human Resource Policy.

The gods of the drategy are essentidly two-fold. Firdly, to increase employment
opportunities as well as supporting effective training and development for Aborigind and
Torres Strait Idanders so that they can reach ther full career potentiad within the ODPP.
Secondly, to increase the focus on the different cutures of both Aborigind and nor:
Aborigina people thus enabling the ODPP to better understand and address client needs.

The effectiveness of the strategy to date is demondtrated by the fact that 11% of employees
are of indigenous heritage — an increase of 6%.

It is estimated that gpproximately 90% of crimind cases ligted for hearing in Alice Springs
and 70% in Darwin, concern crimes dlegedly committed by Aborigind persons. Most of
these crimes are committed againgt other Aborigind persons, thus giving rise to asgnificant
number of Aborigind witnesses.

The ODPP has established a Victim Support Unit (V SU) which provides support to victims
of crime, witnesses and ther families throughout the crimind judice process. This
establishment of the VSU wes, in part, a response to the identified needs and issues that
affect Aborigind victims and witnesses. Positions within the VSU have been identified for
the employment of Aborigind and Torres Strait Idanders.

The ODPP is committed to the continuing development and improvement of the Strategy.

REX WILD QC
Director

May 2000
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L egidative requirements

The Public Sector Employment and Management Act 1993 (the Act) requires agencies
to develop and implement equal opportunity programs.

Employment Ingruction Number 11 issued by the Commissioner for Public Employment
provides:

All agencies should implement an Aboriginal Employment and Career
Development program. The program should be developed within the
framework of the Act and the Northern Territory Public Sector Aboriginal
Employment Career Development Strategy.

Section 28(2)(f) of the Act requires Chief Executive Officers to report annualy on equa
opportunity management programs and other initiatives designed to ensure that employeesin
Northern Territory Government Agencies have in place equa employment opportunities.

The gods of the strategy are to:

1.

Goal 1

Deveop and maintain an employment policy that will actively encourage Aborigina
and Torres Strait 1dander people to gpply for employment within the ODPP.

Increase the number of Aborigind and Torres Strait Iander people employed by
the ODPP.

Provide Aborigina and Torres Strait |dander people with an opportunity to develop
to their full potentid.

Enhance career management by recognition of specific needs and by meaking
available customised learning through individua career development programs.

Promote, utilise and retain the Aborigina knowledge within the ODPP.

Maintain relevant, current and continuous learning opportunities for Aborigind and
Torres Strait Idander people within the ODPP.

Retention of an Aboriginad Support Co-ordinator within the ODPP.

Promote a better understanding of the indigenous culture by ensuring thet al Saff are
trained in cross cultural awareness.

Develop and maintain an employment policy that will actively encourage Aboriginal
and Torres Srait Islander people to apply for employment within the ODPP.
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Task

. Recognise relevant Aborigina and Torres Strait Idander culture, skills and education
for inclusonin job descriptions.

. Where gppropriate include cultura skills and prior knowledge in job vacancies,
workplace gods, objectives and JES documentation.

. Identify pogitions where future programs and ams will require employment of
Aborigina and Torres Strait [Idander staff.

. Expand opportunities for Aborigind and Torres Strait Idander people to participate
in part-time, casud and vocational employment.

. Include an Aborigina or Torres Strait Idander on selection panelswhen interviewing
Aborigina or Torres Strait Idanders for positions within the ODPP.

. Maintain flexible work practices to accommodate short term leave to meet family
demands or community commitments. This can be made available dther through
paid recregtion leave or leave without pay.

Goal 2

Increase the number of Aboriginal and Torres Srait Islander people employed by the
ODPP.

Task

. Identify vacancies that should be dlocated for the employment of Aborigind and
Torres Strait |dander people.

. When such a pogtion has been identified have the following included in job
descriptions:

Persons of Aboriginal and Torres Strait Islander descent are encouraged to
apply.

. Where appropriate the sdection criteria should specify that the goplicant have the
following ettribute:

Demonstrated experience in communicating effectively and sensitively with
Aboriginal and Torres Strait Islander people and have an understanding of
traditional and contemporary Aboriginal and Torres Strait Islander culture,
society and issues.

. Actively encourage more Aboriginal and Torres Strait 1dander graduates to apply
for pogitions within the ODPP through advertisng in the media
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. Provide support in career advice and advancement.

. Design jobs ensuring cutura appropriateness.
. Retention of indigenous employees by providing a career structure.
Goal 3

Provide Aboriginal and Torres Strait Islander people with an opportunity to develop
to their full potential.

Task

. Create stepping stones, that is, postions which give Aborigind and Torres Strait
Idander people the opportunity to develop to their full potentid.

. Identify vacancies for which cultural skills and education of Aborigind and Torres
Strait Idander people would be beneficia to the ODPP.

. Completion of relevant job training for Aborigina and Torres Strait Idander people.

. Provide opportunities for secondment to other Agencies for a period of time to
undertake a particular job or project.

. If required or requested, to arrange the provision of mentor support.

. Ensure that Aborigind and Torres Strait Idander staff have access to relevant
training programs a a level which benefits the role they are expected to play within
the organisation.

. Promotion of the continued respect of Aborigind and Torres Strait Idander cultura
differences.

Goal 4

Enhance career management by recognition of specific needs and by making
available customised learning through individual career development programs.

Task

. Provide a broad range of training opportunities that will enhance the service
provided to our indigenous clients.

. Utilise in-house cultura knowledge of indigenous employees by making available the
opportunity to provide input into the ODPP polices and sirategies.

. Recognise the unique skills which will engble the ODPP to provide a more efficient
client service.
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. Extend the representation of Aborigina and Torres Strait Idander staff to dl levels
within the ODPP.

Goal 5

Promote, utilise and retain Aboriginal and Torres Srait Islander knowledge within
the ODPP.

Task
. Provide Aborigind and Torres Strait I1dander staff with opportunities for promotion
and career advancement through the introduction of training and development

programs which combine forma and on the job training.

. Ensure that Aborigind and Torres Strait Idander daff have access to exidting
maingiream training opportunities.

. Promotion of the continued respect of Aboriginad and Torres Strait Idander cultura
differences.

. Provide cadetships targeting Aborigind and Torres Strait Idander people.

. Encourage law graduates of Aborigina and Torres Strait Idander descent to apply
for articles of clerkship with the ODPP.

. Retention of indigenous employees by providing a career structure.
. Provide a support system to assist indigenous employees in performing their duties.
Goal 6

Maintain relevant, current and continuous learning opportunities for Aboriginal and
Torres Srait Ilander people within the ODPP.

Task
. Ensure an gppropriate induction package is made available to new staff.
. Provide Aborigina and Torres Strait Idander staff with on the job training.

. Ensure that Aborigind and Torres Strait Idander daff have access to exidting
maingiream training opportunities.

. Ensure that Aborigind and Torres Strait Idander staff have access to relevant
training programs.

144



Identify arange of development options such as rotations and secondment to match
the skills of individua Aborigind and Torres Strait |dander Saff.

Develop persond development plans and provide career counsdlling.
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. Encourage participation in the persona development plans. If required or requested,
outline training needs such as assartiveness, management issues, presentation skills
and career development courses.

Goal 7

Retention of an Aboriginal Support Co-ordinator within the ODPP.

Task

. Provide policy advice to the Director and other government and non-government
agencies on isues affecting victims of crime and other witnesses, including
Aborigind and Torres Strait Idander victims of crime and other witnesses.

. Formulate recommendations for the ODPP and government regarding amendments
to legidation, government policy and practice as it paticularly affects Aborigina

victims of crime and other witnesses.

. Liase with Aborigind groups and organisations on issues reating to Aborigind
victims of crimein the crimind justice sysem.

. Represent the ODPP on relevant committees in relation to Aborigind victims of
crime, induding faallitating networking with relevant agencies.

. Conduct education for the public and to Crown and Summary Prosecutors
regarding issues affecting Aborigina and Torres Strait Idander victims of crime.

. Provide victim and witness support to Aborigind and Torres Strait I1dander people.
Goal 8

Promote a better understanding of indigenous culture by ensuring that all staff are
trained in cross cultural awareness.

Task

. Increase cross cultural awareness by ensuring that al staff have undertaken cross
culturd training.

. Encourage staff to further their cross cultura awareness.

. Address negative attitudes of staff. Racist behaviour and attitudes are not acceptable
or tolerated.

. Increase staff awareness of the broad and diverse range of Aborigina and Torres
Strait Idander cultures and issues.

. Promote an environment which accepts cultural and socid differences.
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EQUAL EMPLOYMENT OPPORTUN TY
MANAGEMENT PLAN

The Office of the Director of Public Prosecutions (ODPP) has developed an equa
employment opportunity management plan to ensure the promotion and enhancement of
equa opportunity within the ODPP.

The underlying principle on which the program is based is merit. This principle requires that
the policies and practices relating to recruitment, employment, career development and
advancement, promotion and retirement be based solely on merit, without regard to race,
gender, imparment, maritd dSatus, religious/political beliefs or other non-merit related
consderations.

The overdl objective of the plan is the creation and maintenance of a far and equd
workplace in which individuas have the opportunity to genuinely and effectively compete for
employment and training opportunities, free from any red or perceived discriminatory
practices.

The overdl god of the ODPP's Equal Opportunity Management Plan is to promote
equdity of opportunity for al employeesin line with government policy and the requirements
of Northern Territory legidation by:

. rasng commitment and awareness of the Equal Employment Opportunity
Management Plan throughout the ODPP

. developing best practice policies, procedures and guiddines
. recognisng that cultura diversty isan assst
. providing flexible work arrangements that recogni se people with special needs.

Raisng commitment and awareness of the Equal Employment Opportunity
Management Plan throughout the ODPP

. Didtribute a copy of the policy statement to al employees in the Darwin and Alice
Springs Offices
. inform managers of equa employment opportunity requirements under the Public

Sector Employment and Management Act
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commence investigation of equa opportunity complaints within 7 days
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review this plan every year to ensure compliance with contemporary equa
employment opportunity issues and requirements

include equa employment opportunity statements such as knowledge and
understanding of equal employment opportunity principles in podtion
descriptions and sdlection criteria of dl managers

organise equa employment opportunity awareness training for employees directly
involved in management, recruitment, selection, promation, career development and
cessation of employment as required

gppoint an Equa Employment Opportunity Co-ordinator.

Develop best practice policies, procedures and guidelines

As veacancies arise, review advertissments, postion descriptions and sdlection
criteria to ensure compliance with equa employment opportunity principles. Postion
decriptions should reflect the genuine requirements of the job, including forma
qudifications

train or refresh intending interviewers prior to convening each interview pand
offer pogt interview counsdling to al gpplicants

review and monitor policies, procedures and guiddines for recrutment and sdlection
to encourage adherence to equal employment opportunity principles and practices

am to inform employees on new policies, processes and procedures, such as those
relating to discipline, grievances, probation and harassment

prepare grievance setling procedures and inform employees on gpped and
grievance processes as required

encourage employees to become familiar with legidation such as the
Anti-Discrimination Act and the Code of Conduct contained in the Public
Sector Employment and Management Act

offer employees fair and consgstent access to policies, procedures, information and
conditions of service

review current policies and procedures to identify and eiminate any direct or indirect
discrimination.

Recognising that cultural diversity isan asset

Encourage people from different backgrounds to apply for postions within the
ODPP
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provide and make compulsory attendance at cross culturd awareness training for all
employeesin Darwin and Alice Springs Offices

150



. endeavour to identify podtions suiteéble to people from culturdly differing
backgrounds and language groups

. project postive images of the ODPP as an equd opportunity employer in position
advertisements - for example, by inserting The ODPP is an equal opportunity
employer

. review position descriptions in areas where there is an gpparent imbalance of classes
of employees with aview to attracting, if possble, under-represented groups.

Provide flexible work arrangements that recognise people with special needs

. Identify employees with a physica or intdlectud disability and encourage employees
from groups who are disadvantaged or have a specid need to apply for positions,
attend training courses, seminars and conferences

. advocate work-basad child care needs and availability

. support flexibility of working hours to accommodate work and family respongbilities

. support updating of skills of employees returning from parentd leave

. wherever possible, offer exit interviews or questionnaires to departing employeesto
identify relevant workplace problems

. endeavour to provide reasonable physical access or other requirements for
employees/dients with a disability

. ensure that the ODPP's Aboriginal Employment and Career Development
Strategy is maintained and operetive.
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PROGRESS OF A TYPI CAL MATTER
FROM CHARGE TO TRI AL

To assist readers gain an appreciation of the role of the Office, an outline of the
progress of a typical defended matter appears below:

1

2.

10.

11.

12.

police charge defendant with indictable offence(s)

police refer the matter to the Office and provide a brief, including charge sheets and
gtatements of the witnhesses

the matter is alocated to a Crown prosecutor to prosecute at the Magistrates Court
committa hearing

the Crown prosecutor reviews the charges to ascertain if it is more appropriate for
the prosecution to proceed to findity before the Magistrates Court

the Magistrates Court committal hearing is held: defendant committed for trid to the
Supreme Court if sufficient evidence to judtify trid (defendant is from now on
known as the accused)

the Crown prosecutor prepares an indictment, case summary and list of witnesses
for trid

a pre-trid conference is held shortly before arraignment day before the Regidtrar at
which the issues between the Crown and the defence are canvassed

there is an arraignment before a judge to ascertain whether a plea of guilty is to be
entered into by the accused or if the matter is to proceed to trid

the trial date is st at a cdlover; depending on the availability of judges, the date
fixed may be some months awvay

a Crown prosecutor is allocated the brief
the witnesses are subpoenaed

the Crown prosecutor appears at the trid, assisted by an ingtructing officer
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13.

14.

15.

in the event of a conviction, a Crown prosecutor will appear a the subsequent
sentencing of the accused if this does not occur immediatdly upon the conviction

if an gpped is lodged againg the conviction and/or sentence, Genera Counsel will
brief the Director or other senior appropriate prosecutor before the Court of
Crimind Apped

some matters may be taken to the High Court.

Of course, not al matters proceed dl theway to trid:

the defendant may be discharged in the Magistrates Court

the defendant may, depending on the seriousness of the charge(s), be dedt with
summarily in the Magigrates Court

the defendant may plead guilty in the Magistrates Court to the indictable charge(s)
and, again depending on their seriousness, be committed for sentence to the
Supreme Court

after committal for trid the accused may enter a plea of guilty (at arraignment or at
any time up to and indluding the trid)

the Director can, at any stage, discontinue proceedings, for example, for want of
sufficient evidence or in response to the wishes of the victim.
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DECI SI ONS O THE COURT OF CRI M NAL
APPEAL AND THE COURT OF APPEAL
DEL| VERED BETWEEN
1 JULY 1999 AND 30 JUNE 2000

LoftyvR 22 March and 20 July 1999 — Martin CJ, Mildren and Riley
Ny

The gppellant was found guilt by a jury of murder and sentenced to imprisonment for life.
The Crown case was that the gppellant killed hiswife by stabbing her four times with aknife
around her shoulder blades intending to kill her or cause her grievous ham. There was
evidence that the gppellant heard that the deceased was intending to leave him and go away
with another man. The traditiond relationship between the deceased and the other man
made such a progpective liaison especidly dangerous in Aborigind eyes. The killing
occurred when the gppdlant and his wife were done, but after an evening in which there had
been dtercations involving them and others. There was evidence that the gppellant had told
lies regarding the deceased’ s wheregbouts after he had killed her.

The firgt tridl commenced on 20 October 1997 and continued until 29 October 1997 when
the jury was discharged without giving a verdict and a new trid ordered because
inadmissible evidence had been received. The second trid commenced on 18 May 1998
and occupied nine days. The defence was that of provocation.

The appelant sought leave to gpped againgt conviction on the grounds that:

. the trid judge erred in faling to give proper directions on evidence of a fight
involving the appdlant and two other men

. thetrid judge put to the jury a congruction of the record of interview adverse to the
appdlant which had not been relied on by the prosecution and which the defence
had not been given a chance to meet

. the trid judge erred in admitting evidence of lies told by the gppdlant and his
concealment of the body of the deceased

. thetria judge erred in the directions on the mental eement of murder

. thetria judge erred in the directions on provocation.
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The court unanimoudy dismissed the apped.

SGTVR 8 and 9 October 1998 - Bailey J
23, 24, 25 March and 20 July 1999 - Martin CJ, Mildren
and Riley 1

The appdlant was charged with ten sexud offences committed againgt his stepdaughter. The
offences were aleged to have commenced when the stepdaughter was 14 years of age and
reported when she was 15 years of age.

After a 14-day trid the jury found the gppelant guilty of one count of committing an act of
gross indecency, one count of indecently dedling with a child under the age of 16 years, one
count of exposing an indecent video tape to a child under the age of 16 years, three counts
of having unlawful sexud intercourse with a femae under the age of 16 years and one count
of having sexud intercourse without consent.

The appelant was sentenced to a total of ten years imprisonment. A nornparole period of
gx years was fixed.

The appellant sought leave to apped, primarily on the basis that the verdicts were unsafe
and unsatisfactory. In particular, the gppellant argued that:

. the appellant was prejudiced by the prosecutor’s refusd to cal as witnesses the
mother and brother of the complainant having previoudy indicated that it was
proposed to call them

. count 7 in the indictment was duplicitous and the subsequent guilty verdict vague and
uncertain. Count 7 aleged two acts of penetration without consent, anal and
vaginal. The trial judge's written aide memoir that went to the jury used the
expresson anal or vaginal. When the verdict was taken from the jury, the count
was put to the jury in the form of an dlegation of sexua intercourse being anal or
vaginal intercourse. The jury found the gopelant guilty of this count by a mgority
verdict of ten or morejurors

. In respect of two counts it was not possible to reconcile the verdicts reached by the
jury with the evidence placed before it

. the jury ought to have been left with a reasonable doubt regarding the veracity of the
complainant given the lack of corroboration and sgnificant discrepancies and
inconsgtenciesin her evidence.

Leave to appeal was granted on 9 October 1998.

The court unanimoudy held that count 7 was duplicitous because the appellant and the court
could not know whether the jury had returned a verdict of guilty of having ana sexud

intercourse, vaginal sexud intercourse or both. The jury’s mgority verdict meant it was
possible that a minority of jurors found there was and intercourse and aminority found there
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was vagind intercourse, combining to give a mgority verdict of guilty of anal or vaginal
intercourse. The court unanimoudy held that the conviction on count 7 must be quashed.

The court by a mgority (Matin CJ dissenting) alowed the gpped againg the other
convictions on the ground that the verdicts must be regarded as unsafe and unsatisfactory
because of the lack of corroboration and significant discrepancies and inconsgtencies in the
complainant’s evidence.

The order of the court was that the appeda be alowed, the convictions be quashed and
verdicts of acquittal be entered in respect of al charges.

BaravR 17 August 1998 — Angd J
15 March and 28 April 1999, 28 July 1999 — Mildren,
Thomas and Riley 1

This gpped involved the interpretation of the provisons of the Sentencing Act deding with
the order of service of sentences and unexpired terms of sentences where a new sentence
breached an exigting parole order.

On 3 December 1993 the gppelant was sentenced in the Supreme Court to five years
imprisonment with a non-parole period of two years. The appdlant was released to parole
in July 1995. While on parole the appedlant committed a further offence in repect of which
he was sentenced in the Court of Summary Jurisdiction on 19 February 1997 to 12 months
imprisonment with a nontparole period of eight months. Because the latter sentence imposed
in February had the effect of revoking the appellant’s parole order, the magistrate ordered
the appdllant to serve the balance of the sentence of five years which remained to be served
in respect of the 1993 sentence.

On 14 August 1997 the appellant was again sentenced in the Supreme Court on another
offence to seven years imprisonment, one year of which was expressed to be concurrent
with the sentence the appelant was then serving. A nontparole period of five years was
fixed to run from the commencement of the sentence on 14 August 1997.

In his remarks, the sentencing judge appeared to order that the new sentence be served
after the balance of the 1993 sentence had been served. The effect of this order was that
service of the unexpired term of the 1993 sentence would occur before the commencement
of the new sentence.

The appelant sought leave to apped on the following grounds:

. that the sentencing judge erred in failing to fix a non-parole period in accordance
with the provisons of the Sentencing Act

. that the sentencing judge failed to take into account the totaity of the sentence
imposed
. that the sentence was manifestly excessve.
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Leave to appeal was granted on 17 August 1998.

The Crown contested the last two grounds but conceded that the sentencing judge was in
error in fixing the order in which the sentences were to be served. The Crown conceded that
the sentence of 14 August 1997 should have been ordered to be served first (because of
s.59 of the Sentencing Act), followed by the baance of the 1993 sentence, thus preserving
in the Parole Board the discretion as to how much of the 1993 sentence would actualy be
served before the appellant was released on parole in relation to the 1993 sentence.

The court unanimoudy alowed the gpped holding, in effect, that the sentencing judge erred
by ordering that the unserved portion of the 1993 sentence be served prior to serving the
sentence which was then being imposed. The order overlooked s.13 of the Parole of
Prisoners Act which preserved in the Parole Board the discretion as to how much of the
unserved portion of the 1993 sentence the prisoner would actudly serve.

The court aso unanimoudy held that the consequence of the sentencing judge’ s order did
not give account to the principles of totality.

The court sentenced the appelant to Six years and six months imprisonment and fixed a non
parole period of four years and three months to commence from the date of sentence, viz,
14 August 1997.

Watt v R 9 October 1998 - Bailey J
1 June and 13 August 1999 — Martin CJ, Gdlop and
Mildren 10

The appelant pleaded guilty to one count of stedling $17,790.00, the property of the
Lgamanu School Aborigina Student Support and Parent Awareness (ASSPA) Committee.
The gppellant was a teacher at the Lgamanu School from 1991 until June 1994. Part of her
duties as a teacher was to be on an ASSPA Committee. The role of this committee was to
distribute ASSPA funds, which were Commonwedth government sourced, for the benefit of
the education of the local Aborigina students. The committee condgsted of six members of
the community who were parents of students at the school and the appellant, who acted as
the school representative. The appellant also acted as secretary and treasurer at al meetings.
As treasurer she had control of the cheque book, the cheques contained therein requiring
two people to sign. In al cases where the appdlant drew cheques for an improper purpose,
she had the cheques signed by a co-signatory who had been amember of the committee but
was no longer so, dueto ill hedth.

Between 25 March and 16 June 1994 the appellant wrote ten cheques that were not
legitimate cheques for ASSPA purposes. Those cheques totalled $17,790.00

The agppellant was sentenced to 18 months imprisonment, to be suspended after serving six
months. Pursuant to s.40(6) of the Sentencing Act an operational period of two years was
fixed. It was ordered that the gppellant make restitution to the sum of $17,790.00.

The appdlant applied to the Court of Crimina Apped for leave to agpped againgt sentence
on the grounds that:
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. the sentence was manifestly excessve

. the sentence impaosed took insufficient regard to the gppellant’s family background
and persond disposition and in particular her rehabilitation and the fact that she was
the principa caregiver of her two infant children

. the sentencing judge erred in finding that the gppellant had stolen from vulnerable
people

. the sentencing judge erred in finding that this was a case which was encompassed
by the sentencing principlesof R v Bird

. leave be granted for fresh evidence to be admitted as to the effect the appellant’s
incarceration has had on the welfare of her two infant children.

Leave to appeal was granted on 9 October 1998.

The Crown consented to leave to gpped being granted to alow the court to clarify what
powers an appeal court hasto interfere with a sentence where matters that were foreseeable
at the time of sentencing and taken into account by the sentencing judge materidise in a
much more severe way than was anticipated.

On the hearing of the apped the court, by a mgority (Galop J dissenting), received fresh
evidence that the gppdlant's two infant children aged three years and 15 months
respectively were suffering in an unexpected and extreme way by being separated from their
mother. This evidence was received on the basis that it showed the true significance of the
circumstances a the time of the origind sentencing was such that had that sgnificance been
known, it would probably have led the sentencing judge to reach a different sentence.

The court dlowed the appeal and quashed the sentence imposed not because of any errors
being demonstrated in it but because the fresh evidence shed new light upon the facts before
the sentencing judge.

The court sentenced the gppellant to 12 months imprisonment and suspended the sentence
upon the appdlant entering into a home detention order for a period of eight months. The
home detention order was made subject to certain terms and conditions.

McCarthy v Trenerry 13 August 1999 — Gdlop, Mildren and Riley 1

The gppellant, a 24 year old mother of two children aged five and two years and pregnant
with her third child, was convicted in the Court of Summary Jurisdiction of unlawfully
assaulting another female accompanied by the circumstance of aggravation that the victim
suffered bodily harm.

The gppdlant punched the victim really hard in the eye, which punch smashed her
gpectacles and caused injury to her face. The appelant continued to hit the victim around the
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face even when she had gone to ground. The appelant had to be physicdly restrained from
continuing the assault. The victim suffered what the magistrate described as really horrific
injury, especially the injury to the eye. She required speciaist trestment to protect the
gye. Her eyesight was completely recovered by the time of the hearing in the Court of
Summary Jurisdiction.
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The appdlant was sentenced to imprisonment for eight months, that term to be suspended
after she had served one month, a period of two years being fixed for the purposes of
s.40(6) of the Sentencing Act.

The appellant appeded to the Supreme Court on numerous grounds to the effect that the
sentence was manifestly excessive. Further, on the hearing of the gpped on 15 March 1999,
the appelant sought to place before the Supreme Court evidence from a doctor that the
baby born on 1 June 1998, somewhat prematurely, was doing well at the end of November
1998, that it is not ided for a baby to be separated from its mother and that the prison
environment would not be an idea one for the baby.

The court found that the sentence was not manifestly excessve. The court declined to
receive the evidence. The court consdered s176A of the Justices Act and held that the
qudified provisions enabling evidence to be introduced on appeal must be related to the time
when sentence was passed, either to make up for a deficiency in that evidence which could
have been brought forward at that time, or to better explain the evidence which was before
the court. The evidence sought to be admitted did not fal within the rules. It was of a
subsequent event, one that was anticipated, but not one which put the facts before the
sentencing magistrate in anew light.

On 30 March 1999 the court dismissed the appedl.

The gppellant then appealed further to the Court of Apped on the grounds that:
. the gpped judge erred in failing to receive fresh evidence

. the apped judge erred in not subgtituting a wholly suspended sentence.

The court unanimoudy dismissed the gpped on dl grounds. The respondent was not called
upon to make oral submissons.

Naroldol v R 20 January 1999 — Mildren J
9 and 10 August 1999, 24 September 1999 — Martin CJ,
Gdlop and Thomas JJ

On 3 December 1998 the appelant was found guilty by ajury of one count of murder and
sentenced to life imprisonment. The Crown case was that the appellant stabbed the
deceased to death in the deceased’ sflat at Jabiru on 23 April 1997.

The Crown case was based upon circumstantia evidence.

The gppdlant told police that on the night of the death he had been drinking with the
deceased at the Jabiru Sports and Socid Club and subsequently went to the deceased’ s flat
at the deceased’ s invitation. The appellant claimed that while he was there, two strangers, a
male and a femae, visited the deceased to obtain cannabis from him. The gppelant damed
that these strangers said they had no money and that the femae offered to have sex with the
deceased in order to buy the cannabis. The appellant said that the deceased and the femde
had sexua intercourse but that the deceased did not supply the cannabis. An argument then
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devel oped between the deceased and the strangers during which the male stranger stabbed
the deceased. They threatened the appellant with hislife if he went to the police.
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The Crown case in part was that the appellant told a number of liesin his record of interview
with the police which indicated a consciousness of guilt.

The appdlant’s fingerprints were found on a number of items in the deceased’s flat which
the appellant denied touching. The gppellant clamed that he met up with his cousin B later
that night and told him what had happened. B gave evidence that the gppellant did not tell
him anything of what had happened. The police located a pair of jeans a the gppellant’s
residence upon which was located blood congstent with being that of the deceased. The
gopelant told police he was wearing thongs on the night he visited the deceased. At B's
direction police located clothing which B said the accused was wearing on the night and
which B saw the appdllant throw away. Blood consistent with being that of the deceased
was found on some of the discarded clothing.

The appdlant did not give evidence & trid.

The appelant sought leave to gpped againg conviction on the grounds that:
. the conviction was unsafe and unsatisfactory

. the evidence was insufficient to support a conviction

. the trid judge erred in not directing the acquittal of the appellant at the conclusion of
the Crown case

. It was not open to the jury to use statements made by the appedllant in an interview
with police as demongrating a consciousness of guilt of the crime charged

. dternatively to the ground above, it was unsafe to use the statements made by the
gppelant as demondtrating a consciousness of guilt of the crime charged.

On 20 January 1999 thetrid judge certified that the case was a fit case for an appedl to the
Court of Criminal Apped pursuant to s.410(b) of the Criminal Code.

In unanimoudy dismissing the gpped the court held that:

. for the appellant to be properly convicted the evidence had to be such as to exclude
any reasonable hypothess conggent with the appdlant’s innocence. As the
account given by the accused would gtretch the jury’s credulity, the jury might well
have regarded it as unbdievable

. the liestold by the appellant were capable of demonstrating a consciousness of guilt
. the verdict was not unsafe and unsatisfactory.
Langtreev Trenerry 1 October 1999 — Martin CJ, Mildren and Bailey 1

The appdlant was a man who was being prosecuted after he was charged with two counts
of unlawful property damage and two counts of unlawful assault, one of which involved
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circumstances of aggravation. The gppelant had two prior crimina convictions. As such he
was a third or subsequent offender pursuant to s.78A of the Sentencing Act. If he was
found guilty of the charge of unlawful property damage or if he pleaded guilty to the charge
he would face a recorded conviction and a 12-month minimum term of imprisonment in
addition to any period of imprisonment that may be imposad by the court in relation to the
assault charges. The gppellant’ s solicitor initialy wrote to the Director of Public Prosecutions
requesting that the charges for unlawful damage to property be withdrawn. This request was
refused by the Director.

The gppellant brought proceedings in the Supreme Court complaining that the Director had
given no reason for the decison to prosecute him for unlawful damage to property. The
gppellant aleged that the Director had not had regard to or did not comply with, the
guiddines issued by him under s25 of the Director of Public Prosecutions Act, namdy
factors (c), (d), (k), (g) and (). The appellant dleged that the potential mandatory sentence
of 12 months imprisonment was disproportionate and manifestly excessive to his aleged
unlawful conduct and it infringe(d) the principle of totality. He submitted that he was
therefore effectively deprived of a proper opportunity to plead guilty to the charge of
unlawful property damage. The solicitor for the appelant aleged that the commencement
and the continuation of the proceedings was an abuse of process. The appdlant sought
orders from the court that the proceedings be permanently stayed or dternaively that the
proceedings be quashed.

On 9 September 1999 the Supreme Court dismissed the application holding that:

. the decisions of the Director to commence and continue crimina proceedings are
unsusceptible of judicid review

. the fact that the decision to prosecute and to continue with a prosecution is made by
the Director and not the Attorney-General does not dter the podtion that these
decisons are unsusceptible of judicid review

. the decisons of the Director to enter a nolle prosequi, to proceed ex officio,
whether or rot to present evidence and decisions as to the particular charge to be
laid or prosecuted are aso unsusceptible of judicia review

. it is of fundamenta importance to separate the functions of the Executive from that
of the courts. The Executive makes decisons whether to inditute or continue
crimina proceedings whilgt the courts make decisons to ensure a fair trid for the
accused and to prevent abuse of the court’s processes. This separation ensures the
integrity of the judicid process, particularly its independence and impartiality and
public perception ther eof

. Judicid Review of the decison to prosecute may be possble in exceptiona
circumstances, bordering perhaps on bad faith or fraud. However, on the current
facts there was no suggestion of bad faith or fraud
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. a court should only exercise its jurisdiction to stay proceedings to prevent
prosecutorial oppression and this power should be used sparingly and with the
utmost caution

. on the facts the appelant is not concerned that he will be tried unfairly or thet the
court’s processes are being abused but rather with the consequences that the
legidature has provided will flow from a finding of guilt, pursuant to s78A of the
Sentencing Act

. on the facts the court may be caled upon to impose a pendty, pursuant to s.78A of
the Sentencing Act. This does not amount to an abuse of process.

The decision of the Supreme Court isreported in 9 NTLR 46.

The unsuccessful appellant then appealed the decision of the Supreme Court to the Court of
Apped on the grounds, in effect, that it was wrong in law.

The court unanimoudy dismissed the gpped. The respondent was not caled upon to make
oral submissons.

Milesv R 11 and 12 August, 8 October 1999 — Galop, Mildren and
Thomas J
20 April 2000 — Angdl, Thomas and Riley 10

The appdlant was convicted by a jury of one count of supplying heroin and one count of
possessing heroin. The gppellant was not legdly represented and appeared for himsdlf.

The Crown case was that the gppellant supplied heroin to another supplier who then sold it
to a police informer. Police had noted the serid numbers of the money used to purchase the
heroin and the money was found in the gppellant’s possesson together with an amount of
heroin. The appelant made certain admissions to the police which were not eectronicaly
recorded as required by s.142 of the Police Administration Act. The Crown case was
that the gppellant had requested that no recording take place of the conversation he had with
police which contained the dleged admission. Further, the Crown case was that the
appdlant denied any knowledge of the heroin which was found as a result of the search
based on the admission.

At trid, the appelant gave an account of how he came to be in possesson of the money
which police had marked. He was cross-examined at length on this account. The prosecutor
told the jury the appellant’ s account was a pack of lies.

The gppellant was sentenced to a total period of imprisonment of eight years with a non
parole period of Sx years.

The appelant gpplied for leave to apped againgt the conviction on the grounds that:
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. the trid judge should not have admitted the aleged admission in the exercise of his
discretion under s.143 of the Police Administration Act

. the trid judge had misdirected the jury concerning the use which may be made of
lieswhich, it was dleged, the gppdlant had told

. the warning given by the tria judge to the jury regarding the uncorroborated
disputed admissions made by the appellant to police was insufficient and was not in
accordance with the decison of the High Court in McKinney and Judge v R
(1991) 171 CLR 468. McKinney and Judge v R requires atria judge to warn a
jury that it may be unsafe to act on the uncorroborated disputed admissions made
by a person to police.

The appdlant dso gpplied for leave to gpped againg the sentence on the grounds that it is
manifestly excessve. The hearing of the gpplication for leave to apped againgt sentence was
adjourned until such time as the gpplication for leave to gpped againgt conviction had been
determined.

On 8 October 1999 the court (Galop, Mildren and Thomas JJ) unanimoudy granted leave
to apped againg conviction but dismissed the gpped finding that:

. there was no error in the exercise of the trid judge's discretion to admit the
unrecorded admission. The trid judge correctly directed himsdf that the admisson
had not been eectronically recorded because of the appdlant’s request that he not
be taped. Also, the later refusal on the part of the gppellant not to answer questions
meant that police had little opportunity to obtain confirmation of the aleged
admisson

. the gppdlant did not suffer any forensic disadvantage from the fact that he did not
know until committal that the admission would be used againg him

. thetrid judge had not been in error in directing the jury on the use they may make of
lies told by the gppedlant (an Edwards direction), even though the circumstances
may not have grictly warranted the direction

. a McKinney direction had been given to the jury by the trid judge which was
satisfactory in the circumstances of the case.

The gpplication for leave to appeal against sentence was adjourned to a date to be fixed.

The appellant subsequently applied for specid leave to gpped to the High Court of
Austrdia. A note of the proceedings before the High Court appears a page 184 of this
report. On 24 March 2000, specid leave to appedl was refused by the High Court.

On 20 April 2000 the Court of Criminal Apped (Angd, Thomas & Riley JJ) unanimoudy
granted leave to gpped againg sentence for two reasons. Firdly, in the cdculation of the
sentence for these offences, which was cumulative on a previous sentence for a
Commonwedth offence, an error had occurred which meant the appellant could be released
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on parole prior to the commencement of the sentences for the current Northern Territory
offences. Secondly, it gppeared an error had occurred in the amount of heroin the agpplicant
was sentenced for.

The appedl against sentence was alowed, the sentence was set aside and the case remitted
back to the sentencing judge for re-sentencing. The appelant was remanded in custody for
re-sentencing. The gppellant had not been re-sentenced as at 30 June 2000.
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Lukev R 17 November 1999 — Thomeas, Bailey and Riley 1J

The gpplicant pleaded guilty to one count of stedling $52,000.00 from his de facto wife. He
was sentenced to three years imprisonment with an 18 months non-parole period and was
ordered to pay $52,000.00 by way of regtitution.

The gpplicant had been in an on-and-off sexud relationship with the victim over aperiod of
4 years and they had planned to marry. The victim received a cheque for gpproximately
$52,000.00 from her former husband as a result of amatrimonia property settlement, which
she intended to use for her own purposes. The applicant deposited the cheque into a credit
union account and discovered that the funds could be withdrawvn immediately. He told the
victim that the cheque would take seven daysto clear but secretly withdrew the $52,000.00
in cash. The applicant then deserted the victim and dissipated the entire amount of money.

The applicant sought leave to gpped againgt the sentence on the grounds that it was
manifestly excessve and that the delay between the gpplicant’s offending and when he was
sentenced was not properly taken into account (a period of three years and nine months).

The Crown was not caled upon to respond to the gpplicant’s submissions and leave to
appea was unanimoudy refused. The court remarked that no issue had been raised which
warranted the grant of leave to apped.

R v Bloomfield 30 September and 9 December 1999 — Martin CJ, Mildren
and Balley 1J

The respondent pleaded guilty to one count of doing a dangerous act (punching victim in the
face with such force that it knocked him to the ground causing him to strike his head on the
bitumen road) with aggravating circumstances that he caused grievous harm to the victim and
was under the influence of dcohal at the time. When passing sentence the court took into
account a further offence of ressting arrest.

Just prior to the assault, the 17 year old respondent was sitting in front of the Alice Springs
24-hour store with two co-offenders. He was intoxicated. The victim, ataxi driver, pulled
up outside the store at about 4.20 am to purchase some food. As the victim went into the
gtore he noticed the respondent trying to get into the front driver’s seat of the taxi. The
victim told the respondent that he aready hed afare. An argument then broke out between
the victim and one of the co-offenders. A co-offender punched the taxi driver to the head.
The respondent punched the victim. The respondent was restrained by others and pulled
away from the area. The respondent then approached the victim from behind, emerged in
front of him and punched the victim to the front of his face. The victim was unable to see the
punch coming and was knocked to the ground striking his head on a concrete step. The
blow immediately rendered the victim unconscious. The victim was in a coma for severd
months. He sustained permanent brain damage and became totadly reliant on others for day-
to-day needs.

The respondent had a prior conviction for assault committed nine months before the present
case.
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The respondent was sentenced to two years and Six months imprisonment. It was ordered
that the sentence be suspended after the prisoner had served six months. Pursuant to s.40(6)
of the Sentencing Act an operationad period of two years and Sx months was fixed. No
conditions were ordered to apply.

The Crown appeded againg the sentence on the following grounds:

. that the sentencing judge ered in imposng a sentence which was manifestly
inadequate in dl of the circumstances of the case

. by suspending dl but sx months of the head sentence the net sentencing disposition
was inadequate in al the circumstances of the case

. in imposing an inadequate head sentence and in suspending the greater proportion
thereof the learned sentencing judge erred in that he placed too much weight on
subjective matters generaly and faled to give sufficient weight to the seriousness of
the objective facts of the case.

The court unanimoudy alowed the gppedl. Two of the judges expressed the view that an

appropriate head sentence should have been in the order of imprisonment for five years and
that a consderable portion of this sentence should have been served. However, because this
was a Crown appea and because of the principle of double jeopardy, the court held the
appropriate course was to impose a lesser sentence on re-sentencing by the Court of

Crimina Appedl.

The court substituted a sentence of three and a haf years imprisonment. It was ordered that
the sentence be suspended after the respondent has served 12 months. An operationa
period of three years was fixed.

Tatam v Svikart 10 December 1999 — Mildren, Thomas and Bailey 1

The gppedlant was convicted of assault in the Court of Summary Jurisdiction. He was
sentenced to imprisonment for nine morths. 1t was ordered that the sentence be suspended
after he had served one month. Pursuant to s.40(6) of the Sentencing Act an operationa
period of one year was fixed. He appeded both the conviction and the sentence to the
Supreme Court.

A dgnificant issue in the Court of Summary Jurisdiction was that of identification. Before the
Supreme Court the appelant argued that the magistrate had inadequately warned himsdf of
the dangers of acting on the identification evidence. The appedlant argued that the
circumstances of the case required a full identification warning be given in accordance with
the decision of the High Court in Domican v The Queen (1991-92) 173 CLR 555. The
respondent argued that because of the circumstances of this particular case (one of the
witnesses was in some respects familiar with the appelant) afull Domican direction was not

necessary.
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The Supreme Court held that athough the magidrate had erred in not giving himsdf a full
warning about the dangers of identification evidence, no substantia miscarriage of judtice
had occurred. The appeal was dismissed.

The appellant then gppedaled to the Court of Appea, on a number of grounds including that
the Supreme Court erred in concluding that no substantial miscarriage had occurred.

After hearing the subgtantia part of the appellant’s argument concerning the proper role of
warnings in identification cases, the respondent conceded that error had occurred.
Accordingly, the apped was dlowed and the conviction and sentence quashed. The case
was remitted for re-hearing before the Court of Summary Jurisdiction.

GreenvR 3 June 1999 and 11 February 2000 — Gdlop, Angd and
Mildren J-133NTR 1

The 38 year old appdlant pleaded guilty in the Supreme Court to one count of having and
sexual intercourse with a boy aged eight without consent. Pursuant to s65 (8) of the
Sentencing Act, the appelant was sentenced to an indefinite term of imprisonment. Section
65 provides that the Supreme Court shall not impose an indefinite sentence on an
offender unless it is satisfied that the offender is a serious danger to the community
because of ... the risk of serious physical harm to members of the community if an
indefinite sentence were not imposed.

The sentencing judge concluded that the appellant was a serious danger to the community
because of:

. the appellant’ s character, age and his proclivity for aggresson and loss of control of
his sexud ingincts when he is drunk

. the severity of the violent offence

. the specia circumstances being atotad of four sexua assaults between 1980 and
1997, the last three of which were upon young children, and the consequences of
such offences on young children.

As required by s.65(5) of the Sentencing Act, the sentencing judge specified a nomind
sentence of Six years, being the period that the court would have fixed had it not imposed an
indefinite sentence. As required by s72 of the Sentencing Act, the court ordered the
indefinite sentence be first reviewed on 25 September 2000.

The gppdlant sought leave to goped agang the sentence of the indefinite term of
imprisonment on a number of grounds.

The court unanimoudy granted leave to gpped as this is the first occasion the Court of
Criminad Apped has been called upon to consder the provisons of the Sentencing Act
relating to indefinite sentences for violent offenders and as the application raised a number of
important questions concerning the application of the terms of those provisions.
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The court dismissed the apped holding that:

. in determining whether an offender is a serious danger to the community, the
Supreme Court:
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(8 should congder the dangerousness not only at the time of sentencing but also a
later pointsin time

(b) may take into account the views of members of the community as to the
possihility of rehabilitation of the offender

. the exercise of the discretion to impose an indefinite sentence is not confined to a
case which falsinto the worst category such as to attract the maximum penalty.

Neal v R 18 April 2000 — Angd, Thomas and Riley JJ

The gpplicant, a 21 year old mae with no prior convictions, pleaded guilty to 17 counts
under the Misuse of Drugs Act of possessng, producing and supplying a variety of
dangerous drugs including cannabis, amphetamine, ecstasy and LSD and possessing tainted
property, ie property obtained from the unlawful supply of dangerous drugs. The applicant
began purchasing dangerous drugs in May 1998 with aview to sdling the drugs at a profit to
enable him to commence a legitimate business producing compact discs. In late October
1998 the applicant made severd sdes to a police informant and to an undercover police
OFFICEr. Following his arrest in October 1998 the applicant admitted to the offences
charged and indicated his intention to plead guilty from the earliest time. The applicant’s only
other income during the six month period of unlawful activity was $130.00 a week from
unemployment benefits.

Although the gpplicant co-operated with the police to a large extent, he declined to identify
the persons who supplied him or to whom he supplied. The sentencing judge sad that hed
the agpplicant co-operated with police in that regard substantial discount on penalty
may have been available to (him). The sentencing judge found the applicant to ke a
significant street dealer.

The gpplicant was sentenced to an aggregate sentence of three years imprisonment. A non-
parole period of two years was fixed. It was ordered that the tainted property (a stereo
system, an answering machine, camera, computer disc drives, alaptop computer, computer
speskers, a printer, coins and $2,000.00 cash) be forfeited to the Crown.

The applicant applied for leave to appeal againg the severity of the sentence on the ground
that:

. the sentence and non-parole period imposed was manifestly excessve in dl the
circumstances of the offence and the applicant.

The Crown was not called upon to respond to the gpplicant’s submissions and leave to
gppeal was unanimoudy refused.

Roper v Dore 11 April and 1 June 2000 — Angd, Mildren and Riley 1J

On 26 June 1998 the Court of Summary Jurisdiction ordered that the gppelant serve a
period of imprisonment of 29 months to commence on 2 April 1998. The court ordered that
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she be released on 1 February 1999 and the balance of her imprisonment held in suspense.
The conditions of her release were that she:
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. place hersdf under the supervison of a delegate of the Director of Correctiond
Services and obey dl reasonable directions as to vocationa training, employment,
residence, associates and reporting and education counseing and trestment for
acohal abuse and anger management

. at once on release, admit hersdf to a Rehabilitation Centre chosen by the delegate
and remain there for 13 weeks, paticipating fully in the program of te centre,
obeying al rules and directions and doing nothing to cause her discharge from the
programme.

The gppdlant came before the Court of Summary Jurisdiction on 11 August 1999 to be
dedt with for breaching both conditions. The breaches were found proved and the court
restored the balance of her sentence pursuant to s.43(5)(d) of the Sentencing Act save for
the one month the gppellant had spent in custody on remand pending hearing of the breach
proceedings.

The appdllant appealed to the Supreme Court on the ground that:

. the restoration of the whole of the sugpended sentence was unjust in view of dl the
circumgtances that have arisen since the suspended sentence was imposed, and in
view of the absence of any re-offending.

The argument before the Supreme Court focused on whether the restoration of the sentence
was unjust within the meaning of s43(7) of the Sentencing Act. The gppellant argued that
the fact that she had not re-offended illugtrated that her rehabilitation was in progress. The
court regjected the appdlant’ s submission and dismissed the gpped.

The appellant appeded to the Court of Apped on the ground that the Supreme Court had
not properly addressed the issues of what amounted to unjust within the meaning of s43(7)
of the Sentencing Act.

The court unanimoudy dlowed the gppellant’s apped. The court made a number of
observations concerning the operation of s.43(7) of the Sentencing Act. In relation to the
gppellant’s submission that it would be an error for a breaching court to consider matters
which arose prior to the suspended sentence being imposed, the court held that such an
interpretation would lead to artificial and often unjust results.

Secondly, it held that a court faced with breach proceedings shall make an order restoring
a sentence or part sentence where it is satisfied that there has been a breach of a
condition of an order suspending a sentence or where there has been an offence
committed against the law in force in the Territory or elsewhere that is punishable by
imprisonment. The court will proceed in that way unless it is of the opinion that it
would be unjust to do so in view of all the circumstances which have arisen since the
suspended sentence was imposed, including any subsequent offence. The court
confirmed the gpproach taken previoudy by single judges in which they had made a
comparison between the behavior bringing about the breach action and measured it againgt
the circumstances that prevailed prior to the sentence being imposed.
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In the case of this appdlant, the court took the view that in dl of the circumstances there
was evidence that rehabilitation had progressed, notwithstanding that she wasin breach. The
court took into account that this appellant had not re-offended during five and a haf months
at liberty. Further, there was an explanation for her conduct which was consgtent with her
succumbing to family pressure. The court concluded that while it would not have been unjust
to restore part of the sentence, the restoration of 18 months imprisonment was
disproportionate to what was required. The court ordered the appelant’s release from
custody on conditions including attendance a a resdentid Rehabilitation Centre. The
balance of her sentence was suspended.

Powersv R 12 February 1999 — Riley J
26 May 1999, 17 April and 6 June 2000 — Martin CJ,
Angd and Riley 10

The gppdlant was found guilty by ajury & trid of one count of unlawfully causing grievous
harm. The gppellant was employed a a Darwin nightclub as a bouncer. On the night of the
dleged assault the victim visted the nightclub where in the early hours of the morning he
became involved in an dtercation as aresult of which he was removed from the nightclub by
two bouncers including the appellant. The Crown case was that after they reached the
footpeth the gppdlant set about the assault dleged by hitting and kicking the victim,
particularly about his head, whilst he lay on the ground. The victim sustained extensve facia
fractures during the assault. The appdlant was sentenced to a term of three years
imprisonment which was to be suspended after 12 months.

At trid the centrd issue was the identification of the appellant as the assallant.

At trid a witness to the dleged assault (M) gave evidence that that she had seen the
gopdlant and first recognised him as the assailant at the Court of Summary Jurisdiction prior
to the committal proceedings about two and a haf years after the assault. M told two other
potentia witnesses who were with her a the time about it but no evidence of that fact was
led from them at trid because it was thought to be inadmissible. This out of court
identification was not led in evidence at the committal but M identified the gppellant as the
assdlant in the courtroom during the committal proceedings and again at the trid. The
prosecutor was informed of this out- of-court identification by M on the day before the trid
was listed to begin. The prosecutor advised the court and the defence of this fact before any
evidence was cadled. Counsd for the appellant did not object to the new evidence being led
nor seek a Basha enquiry. When directing the jury the trid judge made no comment upon
the fallure of the two potentia witnesses to say anything to support M’s out- of-court
identification.

At trid the Crown cdled another witness to the aleged assault (J) from whom it was not
intended to lead evidence of identification. As J was giving evidence she was observed by
the prosecutor pointing towards the appellant when she talked about the bouncer who did
it. She did that on two occasions neither of which was observed by the trid judge or
counsd for the gppellant. The prosecutor informed the trid judge of this fact in the absence
of the jury. Having heard submissions as to whether a direction should be given to the jury,
the trid judge ruled that he would wait until the evidence was concluded and direct the jury
at that time. He did, however, warn J before she resumed her evidence and in the absence
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of the jury that she should not give the jury any indication that she was making an
identification. J said she had not done so. None of this was repeated in front of the jury. At
the concluson of the evidence the trid judge directed the jury that they could take into
account the body language and gestures made by awitness. The trid judge indicated to the
jury that J did not identify the appelant as the assailant nor did she imply it by anything
she said or by any gesture.

Leave to appeal was granted on 12 February 1999.

In unanimoudy dlowing the apped the court identified two errors in addition to the
unsatisfactory state of the evidence.

Firdly, the witness M having given evidence as to what she did when she identified the
gopdlant out-of-court, it was an error on the part of the prosecutor to fail to lead evidence
from the other two witnesses on the point. The evidence was admissible if it went only to
what she said and the strength of her identification but not to the truth of what was said.

Secondly, the court held that whether or not J impliedly identified the appellant as the
assallant was a matter of fact for the jury to determine. To tell the jury that J did not imply
(identification of the appellant as the assailant) by anything she said or by any gesture
was a migdirection. J should have been asked in the presence of the jury as to whether what
she had done was intended to identify him. If that had been done and appropriate directions
given by thetria judge, then such effect as her ord evidence or gestures may have had upon
the jury could have been dispelled. There was a red possbility that the jury took into
acocount that evidence and the gesture in coming to the finding of guilt. That evidence was not
the subject of any direction or warnings to the jury as to the dangers associated with that
particular identification.

The court ordered that the apped be alowed, the conviction quashed and are-tria ordered.

DPP Reference No 1 of 1999 14 and 15 December 1999, 22 June 2000 —
Mildren, Thomas and Bailey 1J

The respondent was a senior eder of the Gumatj Aborigind Clan (the Gumatj clan) and
respongble for enforcing Aborigind law (Y olngu law) in land which the Gumatj clan owned
(the land). The land in question was part of land granted pursuant to the Aboriginal Land
Rights (Northern Territory) Act (the Land Rights Act).

A professond photographer took photographs of the land and children of the Gumat] clan
in the respondent’'s presence and without his permisson. The respondent told the
photographer to give the children $50.00. The photographer refused. The respondent
demanded the film, stating that the photographer had taken/captured the spirit images of the
children. The photographer backed away and a tug-of-war with the camera strap ensued.
The respondent successfully obtained the camera and removed the film, placing it in a
rubbish bin. The respondent returned the camerato the photographer.
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In crimina proceedings againg the respondent, the magigtrate found thet it was an offence
againg both the land, including the people who identified with the land, and Y olngu law for a
stranger to come onto the land and take photographs for commercia purposes without the
permission of a senior elder. The magistrate dso accepted that the stranger is expected to
expiate hiswrongdoing and pay a pendty or make other amends by giving compensation.

The magidrate dismissed charges againg the respondent of unlawfully assaulting the
photographer and unlawfully damaging the photographer’s camera and film. The magistrate
was satisfied that the respondent intended to apply force to the photographer and damage
the film. The magistrate was not satisfied that the respondent had not acted in the exercise of
aright granted or recognised by Yolngu law. The magistrate was also not satisfied that the
respondent had not exercised an honest claim of right without intention to defraud in thet the
respondent acted honestly and reasonably as an enforcer of Y olgnu law on the land when he
seized the camera and destroyed the film and assaulted the photographer in the process.

Section 26(1)(a) of the Criminal Code providesthat an act is authorised if it is done in the
exercise of aright granted or recognised by law.

Section 30(2) of the Criminal Code provides. A person is excused from criminal
responsibility for an act or omission done or made with respect to, or for an event
caused to, property in the exercise of an honest claim of right and without intention to
defraud.

Ten questions of law said to have arisen during the crimina proceedings were referred to
the Supreme Court at the request of the Director of Public Prosecutions pursuant to s.162A
of the Justices Act.

On 12 March 1999 the court determined that eight of the questions should not be answered
as they went beyond what was permitted by s.162A of the Justices Act.

The court determined the questions fit for consderation under s162A of the Justices Act
asfollows

. can traditiond Aborigind law found an honest dam of right within the meaning of
s.30(2) of the Criminal Code?

. on the factsin this case is s.26(1)(a) of the Criminal Code capable of authorisng the
impugned behaviour of the respondent?

The court answered both questions No.

In answering the firgt question, the court held that the respondent could only succeed under
s.30(2) of the Criminal Code if he honestly believed that the rights he asserted were
recognised by the generd law in force in the Northern Territory sufficient to displace the
operation of crimina respongbility arisng from the commisson of the offences, even if this
was not the correct lega position.
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In answering the second question, the court held that neither under common law nor the
Land Rights Act (Northern Territory) 1976 (Cth) and Native Title Act 1993 (Cth)
was the right asserted by the respondent granted or recognised. The right claimed by the
respondent owed its existence to amoral order, religious code or other non-legd regimen.
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The decision of the Supreme Court isreported in (1999) 128 NTR 1.

The origind defendant in the Court of Summary Jurisdiction (who, athough found not guilty
of dl charges before that court, was entitled to be heard in the Supreme Court upon
determination of the questions reserved) appealed a number of the determinations to the
Court of Apped on the grounds, in effect, that the determinations were wrong in law.

The Court of Apped reframed the questions for its consideration in the following terms:

. on the facts of this case is s.26(1)(a) of the Criminal Code cgpable of authorisng
the impugned behaviour of the respondent?

. can the right found by the learned magidtrate as having been exercised by the
respondent correctly be categorised as a right giving rise to an honest claim of
right within the meaning of s30(2) of the Criminal Code.

The court unanimoudy answered both questions in the negative and dismissed the apped..

In answering the first question the court held thet there is nothing in the Aboriginal Land
Rights (Northern Territory) Act or the Native Title Act 1993 (Cth) which impliedly
recognises the right of a senior elder to enforce Aborigind traditional or cusomary law on
Aborigind land, whether in respect of Aboriginas who have a right to be on the land, or
anybody else. The court said at paragraph 32:

So far as the criminal law is concerned ... to the extent that traditional
law existed in that area prior to the establishment of the Colony of New
South Wales in which it was originally located, that law was replaced
by the criminal law of New South Wales; after 1863 by the criminal law
of South Australia, and thereafter by the criminal law of the Northern
Territory, including in 1984, the Criminal Code. ... There is no dual
system of law in the Northern Territory...

In answering the second question the court found that that s.30(2) of the Northern Territory
Criminal Code was, in dl materid particulars, the same in operation as s22 of the
Queendand Criminal Code. The court held, following the decison of the High Court of
Audrdia in Walden v Hender (1987) 163 CLR 561 (a decison on s22 of the
Queendand Criminal Code), that the defence of honest clam of right provided for in
s.30(2) of the Criminal Code applies only to property offences and cannot apply to the
offence of common assaullt.

The court held that the honest daim of right in an unlawful damege caseis abdlief held with
respect to the property damaged. In this case there was no evidence that the respondent
believed he had an interest in the film. Even though the magidirate found that the respondent
held an honest belief he had a right to destroy the film, the magigtrate hed failed to find that
the respondent’ s belief in the right was a bdlief in aright recognised by law. In order for the
respondent to be acquitted, the magistrate needed to at least entertain a reasonable doubt as
to whether or not the respondent held such a belief. The only beliefs which the magistrate
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relied upon were the respondent’ s belief as an incident of his obligation as alaw enforcer on
Gumdtj land to enforce Y olgnu law. Thet finding, by itsalf, was insufficient.

The court noted there was no form prescribed under the regulations to the Justices Act to
initiate a case dated under s.162A and made a number of observations concerning the
procedure to be followed in future cases. The judgment aso contains auseful discussion of
the scope, form and limits of questions of law capable of being referred under s 162A of the
Justices Act.

Mitchell v R 10 April 2000 and 30 June 2000 — Martin CJ, Angel and
Mildren JJ

The appdlant pleaded guilty to one count of having sexud intercourse without consent
(rape). The Crown case was that at about 4.30 am on the morning of 1 November 1998,
the appelant approached the victim from behind in Mitchel Street, Darwin, and pulled her
into an enclosed yard. He then raped her digitdly, vagindly and andly over a period of
about one and a hdf-hours. The appelant’s conduct towards the victim varied from
aggression to gpology. These severe mood swings caused great distress to the victim. At
one time he told the victim that he would be able to cut her throat and leave her there. The
aopdlant let the victim go at about 6.00 am. She complained immediately to friends and then
to the police. She identified the gppellant in an identification parade. DNA evidence dso
identified the gppellant. The appelant Ieft the Northern Territory for Queendand using a
false name nine days after the offence. He was arrested in Queendand and extradited to the
Northern Territory.

On 17 September 1999 the appellant was sentenced to ten years imprisonment. A
non-parole period of seven years was fixed.

The appdlant applied for leave to apped againgt the sentence on the grounds that:

. the sentence was manifestly excessive given the circumstances of the offence and the
gopellant

. the sentencing judge erred in failing to give adequate weight to the appelant’s plea
of guilty.

Leave to appeal was granted on 10 April 2000.

On the hearing of the gpped the gppellant argued that this type of offence usudly attracted a
sentence of around eight years imprisonment The appellant aso argued that the sentence of
ten years demondrated that the sentencing judge had given insufficient weight to the
gopdlant’s plea of guilty. When sentencing the appellant the sentencing judge said that he
had taken the gopdlant's plea of guilty into account without giving any indication to whet
extent the sentence had been discounted because of this factor. There was no requirement
under Northern Territory law for the sentencing judge to do so. The court noted that the
issue of quantification of discounts on sentence for pleas of guilty was to be argued in the
matter of Kelly v R (see following case). The Crown argued that to reward pleas of guilty
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with a discount expressed in terms of a fixed percentage of the head sentence would unduly
restrict the court’ s sentencing discretion.

The court unanimoudy dismissed the gpped, save thet it dtered the origina order so that the
head sentence of ten years was deemed to have commenced from 7 February 1999 rather
than 12 July 1999. Neither of the specific grounds of appeal were made out.

KelyvR 10 April 2000 and 30 June 2000 — Martin CJ, Angel and
Mildren JJ

The gppellant pleaded guilty to one count of aggravated unlawful entry of a dwelling house
and aggravated assault. The circumstances involved the gpplicant entering his neighbour’s
dwdling & night-time and assaulting the victim with an iron pipe. The victim sudained a
broken left arm, four large lacerations to the head requiring stitches and numerous cuts and
bruises to the body.

The gppelant was sentenced to Six years imprisonment for the unlawful entry and two years
imprisonment for the assault. It was ordered that the sentences be served concurrently. A
non-parole period of three years was fixed.

The gppdlant applied for leave to apped againgt the sentence on the grounds that:

. the sentence of Sx years imprisonment for the unlawful entry was manifestly
excessvein dl the circumstances

. the sentencing judge erred in falling to give sufficient weight to the applicant’ s plea of
guilty &t the earliest opportunity.

The gpplication was heard on 10 April 2000.

When sentencing the gppellant the sentencing judge said that she had taken the plea of guilty
into account as well as his co-operation at dl times with the authorities. She said (h)is plea
of guilty is taken into account both because he has spared the victim the ordeal of
giving evidence and he has also saved the community the expense of a trial. | take
into account the plea of guilty is an expression of his remorse. He must be given a
substantial discount on sentence for the plea of guilty. | note the plea of guilty was
indicated from the outset in these proceedings.

The respondent submitted that the development of a principle encouraging the specification
of reduction of sentence due to atimely plea of guilty would be of benefit to the operation of
the crimind justice system in the Northern Territory. Further, such an gpproach would not
be inconsgtent with the Sentencing Act. The respondent aso sibmitted the law had
developed in this direction in other comparable jurisdictions and the gpproach was
supported by the Sanding Committee of Attorneys-General Work on Criminal Trial
Procedure, 24 September 1999.

While agresing with the appdlant’s submisson to the effect that the extent of any reduction
in sentence due to an early plea of guilty should be reflected in the sentencing judge' s
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remarks, the respondent argued that this appellant had received the full benefit in sentence
from the early indication of the plea.
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The court unanimoudy upheld the gpplication for leave to gpped, and the apped itsf, on
both grounds. New sentences were imposed which, alowing for some cumulation, provided
for ahead sentence of three years and three months with a nonparole period of 50% of that
time.

In relation to the submisson made in respect of the court’s recognition of the plea of guilty
and the quantitative reflection of thisin sentences generdly, the court sad, inter dia

In our opinion it is desirable that a sentencing court should indicate the
extent to which, and the manner in which, a plea of guilty has been
given any weight as a mitigating factor, but we do not consider that it
is possible to lay down any tariff. The weight to be given to the plea will
vary according to the circumstances.

Often, as here, the assistance given to the law enforcement authorities
in investigating the offence may diminish the value of the plea given the
strength of the prosecution case arising from that assistance. The
combination of those two factors, however, allows for greater
mitigation than would a plea without that co-operation. Public expense
occurs not only in the courts, but also in the investigatory process.

In addition, it may be appropriate in the circumstances, rather than
reduce the head sentence, to give effect to the value of the plea by other
means such as a partially suspended sentence or home detention order,
or by the imposition of a fine, to mention only some of the obvious
examples. ...\We do not believe that by encouraging sentencers to
quantify the discount allowed for a guilty plea we are placing the
sentencing discretion in a procedural straightjacket.
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QUTSTANDI NG APPEALS I N THE
COURT OF CRIM NAL APPEAL AND
COURT OF APPEAL AS AT 30 JUNE 2000

Eupenev Hales 3 March and 26 May 2000 - Martin CJ, Angd and Thomas
Ny

The gppdlant pleaded guilty in the Court of Summary Jurisdiction to one count of having
possession of property, namely, seven pearls which were reasonably suspected of having
been gtolen or otherwise unlawfully obtained, contrary to s.61 of the Summary Offences
Act.

The appdlant was arrested when he visted premises where police happened to be
conducting a search in relaion to a drug related matter. A search of the appelant’s bag
reveadled seven pearls in a tobacco tin. The pearls were wrapped in tissue paper insde the
tin. The gppdlant told police he had found the pearls while he was waking dong Vestey's
beach.

The submissons on sentence focused on whether the appelant could avail himsef of the
exceptional circumstances provison contained in s.78A(6C) of the Sentencing Act. That
provison permits a court to refrain from imposng a minimum mandatory sentence if, inter
dia, the offence was trivial in nature. The Court of Summary Jurisdiction found that the
offence was not trivid in nature and sentenced the gppelant to the mandatory minimum 14
days imprisonmern.

The appellant appeded to the Supreme Court. However, because of the existence of two
goparently conflicting decisions of the Supreme Court as to the meaning of trivial in the
context of the section, the Supreme Court referred the proceedings to the Full Court for
determination.

In the Full Court the respondent’ s submissions highlighted the apparent different approaches
taken by the Supreme Court in the decisons of Curnow v Pryce [1999] NTSC 116, 29
October 1999 and R v Torres (SCC 9728321), 19 August 1999. In Curnow v Pryce, the
court applied a test which effectively meant that an offence would not be regarded trivial if
the objective circumstances probably warranted a sentence of imprisonment (actua or
suspended). That decison emphasised the remedid nature of s.78A(6C) of the Sentencing
Act. In R v Torres the court emphasised the objective circumstance of each particular case
without regard to what the result should be.
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Argument before the Full Court considered approaches taken in other jurisdictions when the
term trivial is usad in legidation. The Full Court aso sought argument from the parties on
whether the eements of the unlawful possesson charge had been made out in the Court of
Summary Jurisdiction proceedings.

The Full Court heard argument on 3 March and 26 May 2000. The court reserved its
decison. No decision had been delivered as at 30 June 2000.

Harrison v R Application filed 2 March 1998

On 22 January 1998 the agpplicant, an Aborigind male of diminished intelligence, was found
guilty by ajury of the rgpe of a59 year old teacher in the Barunga Community. This offence
occurred in February 1996. The only evidence implicating the gpplicant in the offence was
that the DNA profile of the offender matched the DNA prdfile of the applicant. The nine-
day trid heard exhaugtive evidence as to the testing and interpretation of DNA results.

On 18 February 1998 the applicant, who had one prior conviction for rape in 1988 when he
was aged 16 years, was sentenced to 14 years imprisonment. A non-parole period of nine
years ten months was fixed.

The factors making the offence serious were the assault occurred in the victim's house , the
goplicant was armed with a knife, the gpplicant threstened to kill the victim and held the
knife to her throat, the assault extended over a period of severd hours, the victim was
penetrated numerous times and the assaullt |€eft the victim with a severe and enduring back
problem.

On 2 March 1998 the applicant applied for leave to gppeal againgt conviction and sentence.
The gpplication for leave to apped againgt conviction was discontinued on 15 September
1999. The sole ground of the agpplication for leave to gpped agangt sentence is thet it is
crushing and manifestly excessive.

Subsequent to being sentenced for the present offences, the applicant was convicted and
sentenced for smilar and unrelated offences committed in September 1997 while on bail for
the present offences. The agpplicant has applied for leave to gpped agangt severity of
sentence in respect of this matter also (see next case).

On 16 March 1999 it was ordered that both applications for leave to appea against
sentence be heard together. The gpplications have been listed for hearing in July 2000.

Harrisonv R Application filed 15 October 1998

The gpplicant, an Aborigind mae of diminished intdligence, pleaded guilty to one count of
unlawful entry of a dweling house a night-time with intent to sted, three counts of having
unlawful sexud intercourse without consent (rape) and one count of steding. The gpplicant
went to amote in the early hours of the morning and tried to open the doors to a number of
rooms. Through an open window he saw the victim deeping in bed. He entered the room,
assaulted the victim and committed three acts of vagind and and rape. Before leaving, he
stole $15.00 cash. These offences were committed in September 1997.
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The offences were committed while the gpplicant was on bail for smilar offences committed
in February 1996 (see the preceding case). In addition, the applicant had one prior
conviction for rgpe in 1988 when he was aged 16 years. At the time of sentencing in the
present case, the applicant had been sentenced to 14 years imprisonment with a non-parole
period of nine years ten months for the 1996 offences. The applicant has applied for leave to
apped againgt severity of sentence in respect of this matter also (see previous case).

On 16 September 1998 the gpplicant was sentenced to atota of 12 years imprisonment, Six
years of which were ordered to be served concurrently with the sentence for the 1996
offences. The sentences imposed in both cases total 20 years imprisonment. A new nor:
parole period of 13 years was fixed. It was ordered that the nonparole period commence
on 16 September 1998, ie from the date of sentence in the present case.

The gpplicant gpplied for leave to apped againgt sentence on the grounds that:

. the sentencing judge erred in ordering accumulation of sentences resulting in the term
of 12 yearsimprisonment

. the sentencing judge erred in ordering that the non-parole period commence on 16
September 1998

. the sentencing judge gave insufficient weight to the plea of guilty

the sentencing judge imposed a sentence that was crushing.

On 16 March 1999 it was ordered that both applications for leave to appea against
sentence be heard together. The applications have been listed for hearing in July 2000.

Margarulav Rose Apped filed 7 April 1999

On 1 September 1998 the appdlant was found guilty in the Court of Summary Jurisdiction
of having trespassed unlawfully on enclosed premises, ramely a large storage container
owned by Energy Resources of Audtrdia (ERA), contrary to s5 of the Trespass Act. The
trepass took place on a container situated on the Jabiluka Minera Lease on 19 May 1999.
The gppellant was convicted and ordered to pay a $500.00 fine and $20.00 victim levy.
The gppelant was a traditiond Aborigina owner of the rlevant land for the purposes of the
Aboriginal Land Rights (Northern Territory) Act.

She appeded her conviction to the Supreme Court on the following grounds:

. the court erred in finding thet at the time of the aleged offence the gppellant was not
acting in accordance with her entitlements under s.71(1) of the Aboriginal Land
Rights (Northern Territory) Act.

. the court erred in having regard to the painting of a dogan on the container in
determining whether the appellant’s actions had interfered with ERA’s enjoyment of
its edtete or interest in the land
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. the court ered in finding tha the appdlant's actions interfered with ERA’s
enjoyment of its estate or interest in the land

. the court erred in finding that the appelant’ s actions were unlawful despite her belief
asto her right to be on the land

. the court erred in regarding, as an aggravating factor, that the appdlant’ s intention in
entering the land was to ventilate her claim of entitlement or her beiefs.

On 12 March 1999 the court dismissed the appedl.

The unsuccessful gppellant has appealed to the Court of Appeal. The apped has been listed
for hearing in July 2000.

Clancy v Gokel Apped filed 26 October 1999

The gppdlant, a juvenile, pleaded guilty in the Juvenile Court to two counts of unlawful use
of a motor vehicle, five counts of stedling, three counts of aggravated unlawful entry of a
dwelling house, one count of attempted unlawful entry, one count of aggraveted unlawful
damage and two counts of unlawful damage. The offences were committed during Sx
different episodes of offending over a period of two months.

The circumstances were fairly typica of ther kind, entry into houses and steding cash,
jewdlery, alcohol and other goods. On one occasion the appellant stole a keycard from her
aunt and proceeded to withdraw $290.00 in six different transactions from her aunt's
account. This money was spent on acohol, cannabis, clothing and jewdlery. The motor
vehicles were taken for joy riding and none of them were damaged. On mog, if not al
occasions, the gppdlant was accompanied by another or others. The vaue of the property
stolen was $4,400.00 and the value of the property damaged was $3,540.00.

The gppellant was 14 years old when the offending took place. The offences were
committed while the gppellant was four months into an 18 months good behaviour bond for
offences of dishonesty. The agppelant’s prior higtory included a previous breach of a
community service order.

The appellant was sentenced to atota of 12 months detention which was wholly suspended
upon the gppellant entering into a bond to be of good behaviour for two years. Conditions
were atached to the bond. Although the maximum pendties for the offences ranged
between two years and twenty years, 12 months is the maximum period for which an order
for detention of ajuvenile may be made.

The appdlant gppedled to the Supreme Court on the ground that the sentence was
manifestly excessive. On 2 September 1999 the court dismissed the appedl.

The unsuccessful gppellant has appeded to the Court of Apped, claiming that the Supreme
Court wasin error in dismissing the gppedl.
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The gppedl has been listed for hearing in September 2000.
Fittock v R Application filed 9 December 1999

On 11 November 1999 the applicant was found guilty by ajury of one count of murder and
one count of atempted murder. Thisfollowed atrid in Alice Springs.

The gpplicant had been in a relaionship with the deceased for a number of months during
the early part of 1998. In about May 1998 the deceased ended the relationship and
commenced another relationship with one J, the victim of the atempted murder. The
aoplicant hed difficulty coping with the termination of his relationship with the deceased. The
gpplicant made many atempts to reconcile his relationship with her to no avail.

On 6 November 1998 the applicant went to the Borroloola Inn where between 6.00 pm
and midnight he consumed gpproximately 12 mid-strength beers. He then drove to hishome
where he consumed rum.

The gpplicant then fully loaded a semi-automatic rifle with 21 rounds, took a bottle of rum
and walked to the perimeter fence of the hotel where the deceased was working

After the deceased finished work a about 2.00 am on 7 November 1998 she went to a
room in a demountable building Situated not far from where the gpplicant was gtting. Jwas
waiting for the deceased insde the room.

The decessed left the demountable at about 4.00 am. As she shut the door of the
demountable she was confronted by the applicant who shot her once in the chest a point
blank range killing her dmost immediately. Another shot may have been fired.

Upon hearing the shot, J got up and went towards the door. As he did so, the applicant
entered the demountable saying Wher€'s this cunt, | got some for himand | still got some
for me. The barrd of the gun was then pointed a J. Before the applicant could pull the
trigger, J grabbed the barrd of the rifle and pushed it up into the air. As he did so the
aoplicant discharged the rifle. A struggle then ensued with the gpplicant and J grappling for
the firearm. During this time the rifle was discharged by the gpplicant on a least two
occasions.

Jwas able to wrestle the fireearm away from the gpplicant. Nearby hotdl guests and staff then
attended and assisted in restraining the applicant until police arrived.

At trid, the gpplicant denied that the initid shot or shots fired were intended to, or in fact
did, hurt the deceased. It was not his intention to kill her or Jbut merdly to talk to them. The
killing was accidentdl.

The applicant was sentenced to mandatory life imprisonment for murder and to 8 years
imprisonment for atempted murder. It was ordered that both sentences be served
concurrently. A non-parole period of 4 years was fixed in respect of the sentence of eight
years for atempted murder. The court is precluded from fixing a non-parole period in
respect of the sentence of life imprisonment for murder.
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The applicant has gpplied for leave to goped againg both convictions on the grounds that
they are unsafe and unsatisfactory.
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The applications have not yet been listed for hearing.
Wayev R Application filed 22 December 1999

The applicant pleaded guilty to the following offences al of which occurred on
4 December 1998.

. one count of unlawful entry of a building with circumstances of aggravation
. one count of gedling

. two counts of unlavful entry of a dwdling house with drcumstances of
aggravation. One of these unlawful entries was aggravated by the fact that the
gpplicant intended to have sexud intercourse without consent, ie to commit the
offence of rgpe, the unlawful entry occurred a night-time and the gpplicant was
armed with offensive wegpons, namely a knife and a hammer

. one count of having sexud intercourse with afemae without her consent (rape).
The applicant caled psychiatric evidence on the pleain mitigation.
In sentencing the applicant the sentencing judge found that:

. on the balance of probabilities the applicant was not a paranoid schizophrenic
and was therefore subject to the genera and specific deterrent aspects of
sentencing

. rehabilitation did not play such a sgnificant role in sentencing in view of the
serious nature of these offences. Deterrence and retribution were factors in the
sentencing process.

In arriving at the sentence imposed, the sentencing judge firgly fixed notiona sentences
totaling 18 years and seven months imprisonment. Taking into account the principle of
totality the sentences were reduced to atota of 12 years imprisonment which was then
ordered to be served cumulatively upon a previous sentence of two years and six months
imprisonment  for the offence of robbery committed on 24 October 1998. The
aoplicant’s totd effective sentence is 14 years and Sx months imprisonment. A nort
parole period of eight years and six months was fixed.

The applicant has applied for leave to appea on the grounds that:

. the effective sentence of 14 years and sx months and the non-parole period of
eight years and Sx months were manifestly excessive given the circumstances of
the offence and of the gpplicant

. the learned sentencing judge erred in fixing the length of the non-parole period, in
that an eight years and sx months period was not a due proportion of the
effective head sentence of fourteen years and six months

190



. the learned sentencing judge erred in that she did not give any or sufficient weight
to the psychiatric evidence called on behdf of the applicant.

The application has been listed for hearing in August 2000.
McKay v R Application filed 7 March 2000

The gpplicant was convicted by a jury of two counts of having sexud intercourse with a
femae without her consent. Each offence was contrary s192(3) of the Criminal Code.
The gpplicant was, at his own request, unrepresented by counsd at tridl.

The victim’'s employment involved assisting people with psychiatric disghilities, including
securing accommodation. After the gpplicant had secured accommodation through the
victim’'s employer, the victim visted him at his resdence as part of her duties. The Crown
case was that the applicant asked the victim to look a something in his bedroom that was
not working. When the victim went to the bedroom he followed her, pushed her onto the
bed, turned the light off, locked the door and had vaginal and and intercourse without her
consent. The gpplicant hit the victim who became unconscious for a period and a one stage
put a pillow over her head. The applicant sopped what he was doing and the victim ran out
the door and drove away in her vehicle. The victim made an immediate complaint of rape.
There was medica evidence capable of corroborating the complaint. There was evidence of
digtress.

The applicant’s case, which was rejected by the jury, was that the victim consented to the
acts of sexud intercourse. He denied pushing or hitting the victim and he denied the use of a
pillow. After having consensua sexud intercourse the victim was acting a bit strange and
redlly sad. The gpplicant unlocked the door and the victim then left the house,

On 8 February 2000 the applicant was sentenced to an aggregate sentence of 14 years
imprisonment. A non-parole period of ten years was fixed.

On 18 February 2000 the sentencing judge declined the applicant’s application to re-open
the sentencing proceedings pursuant to s.112 of the Sentencing Act. Section 52 of the
Sentencing Act prohibits an aggregate sentence for offences contrary to s.192 of the
Criminal Code.

The gpplicant has applied for leave to apped against sentence on the grounds that:

. the sentencing judge erred in imposing an aggregeate sentence

. the sentencing judge erred in imposing a sentence that was manifestly excessvein dl
the circumstances

. the sentencing judge erred in the gpplication of the principles of genera deterrence

to the sentences imposed on the applicant

. the sentencing judge erred in treating as a circumstance of aggravation the manner of
the conduct of thetrid by the applicant.
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The application has not yet been listed for hearing.
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Kalmar vR Application filed 15 March 2000

The agpplicant pleaded guilty to 18 counts of aggravated unlawful entry of a building, 18
counts of geding, seven counts of aggravated crimina damage and two counts of
aggravated unlawful use of a motor vehicle. The vaue of the property stolen or damaged
was in excess of $120,000.00. Very little of the property stolen was recovered. Little
explanation was offered for the commisson of the offences. The offences of unlawful entry
were characterised by the destruction of persona possessions of the victims within the
residences.

The applicant, who was aged 18 years at the time of the commission of the offences, had an
extensive prior criminad higory for amilar offences. A co-offender involved in severd of the
offences was dedlt with in the Court of Summary Jurisdiction. The co-offender had no prior
crimind higory.

The gpplicant was sentenced to five years and eight months imprisonment. A non-parole
period of two years and ten months was fixed.

The applicant has applied for leave to apped on the grounds that:

. the sentencing judge gave undue weight to the applicant’ s substantia prior record of
offending

. the sentencing judge attached undue weight to the appdlant’s age of 18 years as
compared to the co-offender’ s age of 1772 years

. the sentencing judge aitached insufficient weight to the principles of parity

. the sentencing judge attached insufficient weight to the gppellant’s prospects of
rehabilitation

. the sentencing judge faled to have regard to the principle of totality.
The application has been listed for hearing in September 2000.
Jackson v Hales Appedl filed 21 March 2000

After a hearing following a plea of rot guilty the gppellant was found guilty by the Court of
Summary Jurisdiction of possessing atraller reasonably suspected of having been stolen or
otherwise unlawfully obtained. The trailer was worth about $2,000.00. The finding of guilt
attracted a mandatory minimum sentence of 14 days imprisonment unless the gppelant
proved, on the balance of probabilities, that he had co-operated with law enforcement
agencies in the investigation of the offence as provided for by s.78A(6C)(d) of the
Sentencing Act.

The court found that athough the gppellant co-operated with the police in that he kept his
gppointments with police during the investigation, was polite, courteous and answered
guestions for as long as questions were asked, co-operation dso entailled a substantid
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degree of truth in what was said on those occasons. As the court had disbelieved the
account given by the gppelant to the police during the invetigation, the court found that the
appdlant had not co-operated with law enforcement agencies.
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The appelant was sentenced to 14 days imprisonment.

The appellant appeded to the Supreme Court on the ground that the magistrate erred in his
interpretation of s.78A(6C)(d) of the Sentencing Act in terms of co-operation with law
enforcement agencies. On 8 March 2000 the Supreme Court dismissed the appedl.

The unsuccessful gppellant has gppedled to the Court of Appea on the grounds thet:

. the Supreme Court erred in its interpretation of s.78A(6C)(d) of the Sentencing
Act

. the Supreme Court should have interpreted the section beneficidly and in favour of
the citizen

. the Supreme Court should have interpreted the concept of co-operation to include
any co-operation and should have held any co-operation invoked s.78A(6C)(d)
of the Sentencing Act

. section 78A(6C)(d) of the Sentencing Act does not abridge the right nemo
tenebatur prodere seipsum.

The apped has not yet been listed for hearing.
Nelson v R Application filed 26 May 2000

The applicant pleaded guilty on an ex officio indictment to one count of unlawfully causing
grievous harm and one count of assault with circumstances of aggravation. The victim in each
case was different. The assaults were committed a month gpart.

On 30 November 1999 the applicant came home to his wife of 13 years after a day of
drinking and an argument arose about the gpplicant’s drinking habits. The applicant became
increasingly angry, pushed his wife over, dragged her from the lounge room to the kitchen
and poured a half-full kettle of recently boiled water over the victim. He then stabbed her
three times with a steek knife. The burns were particularly serious and the victim is dill

receiving regular medicd attention.

On 31 December 1999 the gpplicant was drinking in the grounds of Alice Springs High
School with a smdl group of people including his mother. The applicant requested that his
mother give him money for acohol and she refused. He then ripped off a branch from a
nearby tree of about a metre long and one and a half inches thick and struck his mother over
the head with the stick, then twice to her face, once to her mouth and once to her left eye.
He then punched her in the eye. The mother then gave him money for him to stop hurting her.
The victim suffered bruisng and laceraions to the eye and mouth.

The agpplicant was sentenced to three years and Sx months imprisonment on the charge of
causng grievous ham and to 20 months imprisonment on the charge of assault. The
sentencing judge dated that dthough the two sentences should be served cumulatively
because they were quite separate offences on different dates involving different victims, the
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sentences would be made concurrent as to eight months to take account of the totality
principle. Thetotd effective head sentence imposed was four years and six morths.

Section 53(1) of the Sentencing Act requires a court sentencing an offender for 12 months
or longer (provided the sentence is not suspended in whole or in part) to fix aperiod during
which the offender is not eligible to be rdeased on parole unless it considers that the
nature of the offence, the past history of the offender or the circumstances of the
particular case make the fixing of such a period inappropriate. The sentencing judge
declined to fix a non-parole period because the applicant had an extensve history of
offending, the attacks were cowardly and serious attacks upon Aborigind women, the
gppellant gppeared to have little or no prospect of rehabilitation and the applicant had
previoudy breached a suspended sentence imposed for aggravated assaullt.

The gpplicant has applied for leave to apped on the grounds that:

. the sentence is manifestly excessve taken as awhaole in dl the circumstances and of
the gpplicant
. the learned sentencing judge erred in failing to set a non-parol e period

. the learned sentencing judge ered in faling to give due weight to the totdity
principle by not making the sentence for assault wholly or subgtantidly concurrent
with the sentence for causing grievous harm.

The gpplication has not yet been listed for hearing.

196



APPLI CATIONS I N THE H GH COURT

Melbournev R 19 June 1998 - McHugh and Cdlinan J;
10 December 1998 and 5 August 1999 — McHugh,
Gummow, Kirby, Hayne and Cdlinan JJ— 164 ALR 465

This case was noted in the 1996-97 Annua Report at page 39, the 1997-98 Annua Report
at pages 65 and 66 and the 1998-99 Annua Report at page 71.

The gppdlant was found guilty by a jury of murder. He ran a defence of diminished
responsibility which was not accepted by the jury. At trid, the appellant did not deny that he
had stabbed the deceased. However, he sought a conviction for mandaughter on the ground
of diminished respongibility. To establish diminished responghility, it was necessary for the
jury to accept the truth of a number of statements the gppellant made to investigating police
OFFICErs and to experts who were cdled a his trid to give evidence of his psychiatric
date. At trid, the appellant adduced evidence of good character. The tria judge instructed
the jury as to the relevance of the good character evidence to the improbability of the
appdlant having committed the offence, but made no direction as to the relevance of the
good character evidence to the jury’s decison whether to beieve what the appellant had
told the police and expert witnesses. Trid counsd for the appellant did not ask for a further
direction & the time.

The appdlant gppeded to the Court of Crimind Apped. He contended that the trid
miscarried because the trid judge failed to ingruct the jury that it could take account of
evidence of his good character in deciding whether he had told the truth to the police and
expert witnesses. The appdllant contended that a more extensive direction should have been
given that canvassed the use a jury might make of his good character in deciding whether to
believe what he had told the police and expert witnesses.

In dismissing the apped, the Court of Criminal Appea held that evidence of good character
may not be used to support the credibility of the accused in interrogation by police or the
truthfulness of the history given to experts as a foundation of their respective opinions.

The gppellant applied to the High Court and was granted specia leave to gpped on 19 June
1998 on the following ground:

. may evidence of good character be used to support the credibility of out of court
assartions by an accused person which are relied on by an expert witness as the
foundation of hisor her opinion?
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The apped was heard by the High Court stting in Canberra on 10 December 1998. The
court reserved its decision.

On 5 Augugt 1999 the High Court, by a mgority (Kirby and Calinan JJ dissenting),
dismissed the apped.

The court held that where an accused has led evidence of good character, thetrid judgeis
not obliged to direct the jury as to the manner in which it can be used. The court aso held
that the evidence of the gppellant’'s good character did not, in this case, require the tria

judge to give a direction further to that which she gave.

Milesv R 24 March 2000 — Gleeson CJ, Kirby and Cdlinan 1

The decision of the Court of Criminal Apped dismissing the apped againg conviction is
noted at page 159 of this Report.

The unsuccessful gppelant in the Court of Crimind Apped applied for specid leave to
gpped to the High Court of Audtrdia The gpplication raised issues concerning:

. the operation and interpretation of s.143 of the Police Administration Act which
dlows the admisson into evidence of disputed, unrecorded confessons or
admissons in some circumstances

. the correct content of the McKinney warning when such evidence is admitted into
evidence
. the requirement for, and content of, an Edwards direction on lies to be given to a

jury when the suggested lie 5 essentidly a denia of the prosecution case by an
accused who gives an dternative explanation.

The application for specia leave was heard in Canberra on 24 March 2000.

Specid leave to apped was unanimoudy refused.
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OTHER S| GNI FI CANT CASES

R v Hudson

The accused, an Aborigind male, appeared before the Supreme Court at Alice Springs on
16 August 1999 and pleaded not guilty to one count of murder. A jury was then empandlled
to try the case. The caseis ggnificant because of the manner in which the Crown presented
its evidence to the jury. As there was no dispute between the Crown and the accused as to
the facts essentid to establish the case for the prosecution, the entire Crown case was
presented by way of forma admissons made by the accused. The admissons were made
pursuant to s.379(1) of the Criminal Code which provides that an accused person may
by himself or his counsel admit on the trial any fact alleged against him and such
admission is sufficient proof of the fact without other evidence.

No oral evidence was caled in the Crown case. Prior to tria it was agreed between the
Crown and the defence that the sole issue for determination by the jury was whether the
accused was of diminished responsibility at the time of the killing so as to reduce the verdict
from murder to mandaughter. The onus of proving that the accused was of diminished
responsibility was on the accused. Because the issue had to be proved by the defence, the
standard of proof required was on the balance of probabilities.

The admitted facts were read out to the jury and tendered in evidence as an exhibit. The
Crown then closad its case. The effect of the facts was that on 28 November 1998 the
accused, aged 18, had andly raped, and then drowned, the six year old femae victim at a
waterhole on the Finke River near Middle East Camp a Hermannsburg. The accused was a
petrol sniffer.

The defence cdled one witness, a neuropsychologist who had some clinical experience in
the Northern Territory with petrol sniffers. The effect of his evidence was that petrol sniffers
do have reduced executive function. Ultimately, he conceded, in cross-examination, that the
accusad demongtrated reasonable executive function. The jury clearly did not accept the
plea of diminished respongiility.

On 17 August 1999 the jury returned a verdict of murder and the accused was sentenced to
mandatory life imprisonment.
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