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NORTHERN TERRITORY OF AUSTRALIA

Thisreprint showsthe Act asin force at 3 March 2004. Any amendments that
may come into operation after that date are not included.

NORTHERN TERRITORY ABORIGINAL SACRED SITESACT

An Act to effect a practical balance between the recognized need to preserve
and enhance Aboriginal cultural tradition in relation to certain land in the
Territory and the aspirations of the Aboriginal and all other peoples of the

Territory for their economic, cultural and social advancement, by
establishing a procedurefor the protection and registration of sacred sites,
providing for entry onto sacred sitesand the conditionsto which such entry

Issubject, establishing a procedurefor the avoidance of sacred sitesin the
development and use of land and establishing an Authority for the purposes
of the Act and a procedurefor thereview of decisions of the Authority by
the Minister, and for related purposes

PART | —PRELIMINARY

1. Short title

This Act may be cited as the Northern Territory Aboriginal Sacred Stes
Act. (Seeback note 1)

2. Commencement

This Act shall come into operation on a date to be fixed by the
Administrator by notice in the Gazette. (See back note 1)

3. Definitions
In this Act, unless the contrary intention appears —

"Aboriginal" means a person who is a member of the Aborigina race of
Austrdig;

"Aboriginal member" means a member of the Authority appointed from a
panel of persons nominated by the Land Councils or as provided in

section 6(6);

"Aboriginal tradition" has the same meaning asin the Land Rights Act;
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"Authority" means the Aboriginal Areas Protection Authority established
by section 5(1);

"Authority Certificate" means a certificate issued under section 22(1);

"Chairman” means the Chairman of the Authority and includes a member
appointed under section 9(1) to act in the place of the Chairman;

"Chief Executive Officer” means the Chief Executive Officer appointed
under section 15(1) and includes a person appointed under section
16 to act as the Chief Executive Officer while so acting;

"custodian”, in relation to a sacred site, means an Aboriginal who, by
Aboriginal tradition, has responsibility for that site and, in Part Il,
includes a custodian of any sacred site;

“land" includes land covered by water (including such land in the
Territorial seq) and the water covering land;

"Land Council" has the same meaning as in the Land Rights Act;

"Land Rights Act" means the Aboriginal Land Rights (Northern Territory)
Act 1976 of the Commonwealth as amended from time to time;

"member” means a member of the Authority and includes a person
appointed under section 9(2) to act in the place of a member;

"Minister's Certificate" means a certificate issued under section 32(1)(b);

"owner", in relation to land, means a person having a lega or equitable
proprietary interest in the land, including a mining tenement as
defined in the Mining Act;

"Register” means the Register of Sacred Sites kept in pursuance of section
10(d);

"repealed Acts' meansthe Acts and provisions repealed by section 50;

"sacred Site” means a sacred site within the meaning of the Land Rights
Act.

4, Crown to be bound

This Act binds the Crown not only in right of the Territory but, to the
extent that the legidative power of the Legidative Assembly so permits, in al its
other capacities.
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PART || —ADMINISTRATION
5. Establishment of Authority

(1) There is hereby established an Authority by the name of the
Aboriginal Areas Protection Authority.

(20  TheAuthority —
(@ isabody corporate with perpetual succession;
(b)  shal have acommon sedl; and

(c) is capable, in its corporate name, of acquiring, holding and
disposing of red (including leasehold) and personal property and of
suing and being sued.

(3)  All courts, judges and persons acting judicialy shal take judicial
notice of the common sea of the Authority affixed to a document and shall
assume that it was duly affixed.

4)  [Omitted]

(5) The Authority, in the performance of its functions and the exercise
of its powers, other than a function or power under section 17, 43 or 51 or Part I11
or IV, issubject to the direction of the Minister.

6. Composition of Authority

(1) The Authority shall consist of 12 members appointed by the
Administrator by notice in the Gazette.

(20 Ten members of the Authority shall be custodians of sacred sites
appointed in equal number from a panel of 10 male custodians and 10 femae
custodians nominated by the Land Councils, or otherwise as provided in
subsection (5) or (6).

(3)  The Administrator shall appoint from members nominated for the
purpose by the Authority an Aboriginal member to be the Chairman of the
Authority and another, of the opposite sex to the person appointed as the
Chairman, to beits Deputy Chairman.

(4) A member holds office as a member for such period, not exceeding
3 years, asis specified in the instrument of his or her appointment but is eligible
for reappointment.

(5) The Minister shal, when the occasion for the appointment of
members arises, by notice in writing to the Land Councils, request them to
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nominate a panel of 10 mae custodians, and another panel of 10 femae
custodians, from which the Administrator may appoint 5 Aborigina members of
each sex or, where there is a vacancy in the office of an Aboriginal member
(including a vacancy caused by a member's term of office expiring), to nominate
a panedl of twice the number of custodians of the relevant sex as the number of
vacancies from which the Administrator may appoint the required number of
membersto fill the vacancy or vacancies.

(6) If the Land Councils do not, within 60 days after being requested to
do so, nominate a panel of the required number of qualified persons under
subsection (5), the Administrator may appoint such custodians of the appropriate
sex as the Administrator thinks fit to be the Aborigina members or to fill the
vacancy or vacancies, whether or not those Aboriginals may have been included
in apanel of persons nominated by the Land Councils or aLand Council.

7. Resignation and ter mination of member ship

(1) A member may resign office by writing signed by or on behaf of
him or her and delivered to the Administrator.

(2) A resignation by amember delivered in accordance with subsection
(1) does not have effect until it is accepted by the Administrator.

(3) The Administrator may remove a member from office for
incompetence or misbehaviour.

(4 The Administrator shall remove a member from office if the
member —

(@  becomes bankrupt, applies to take the benefit of alaw for the relief
of bankrupt or insolvent debtors, compounds with his or her
creditors or makes an assignment of his or her remuneration for
their benefit;

(b) is, without leave granted by the Authority, absent from 3
consecutive meetings of the Authority of which reasonable notice
has been given personally or in the ordinary course of post;

(c) is the subject of a report of the Chief Health Officer, based on
advice from 2 medical practitioners, that as aresult of the member's
mental illness, as defined in the Mental Health and Related
Services Act, he or she has become incapable of performing his or
her duties as a member and is unlikely to be able to perform them
for the remainder of his or her term of appointment; or

(d)  becomes permanently incapable of performing hisor her dutiesasa
member.
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8. L eave of absence

The Authority may grant leave of absence to a member.

9. Acting appointments

@
@
(b)

Where —
the Chairman is absent from duty; or

the position of Chairman is vacant,

the Minister may appoint an Aborigina member to act in the place of the
Chairman during the period of absence or the vacancy.

(2)

Where a member is absent from duty with leave, the Minister may,

if the Authority so requests, appoint a person to act in the place of the member
during the period of absence.

10.  Functionsof Authority

The functions of the Authority are—

@

()

(©

(d)

(©

(f)

to facilitate discussions between custodians of sacred sites and
persons performing or proposing to perform work on or use land
comprised in or in the vicinity of a sacred site, with aview to their
agreeing on an appropriate means of sites avoidance and protection
of sacred sites;

to carry out research and keep records necessary to enable it to
efficiently carry out its functions;

to establish such committees (including executive and regiona
committees), consisting of such members and other persons, as are
necessary to enableit to carry out its functions;

to establish and maintain a register to be known as the Register of
Sacred Sites and such other registers and records as required by or
under this Act;

to examine and evaluate applications made under sections 19B and
27,

after considering an application under section 19B, and in
accordance with Division 1 of Part 111, to issue or refuse to issue an
Authority Certificate;
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(g) to make available for public inspection the Register and records of
all agreements, certificates and refusals except to the extent that
such availability would disclose sensitive commercial information
or matters required by Aboriginal tradition to be kept secret;

(h) to make such recommendations to the Minister on the
administration of this Act asit thinksfit;

()] to perform such other functions as are imposed on it by or under
this or any other Act, or asdirected by the Minister; and

(k)  toenforcethisAct.
11.  Powersof Authority

The Authority has such powers as are necessary to enable it to performits
functions and exercise its powers.

12. Mestingsof Authority

(1)  Subject to subsections (2) and (3), the Chairman shall call such
meetings of the Authority and committees of the Authority as are necessary for
the performance of the functions of the Authority.

(2)  The Chairman shall call not less than 4 meetings of the Authority in
each full calendar year of its operation.

(3)  The Chairman shall call a meeting of the Authority or a committee
of the Authority if required to do so by the Minister.

(4)  The Chairman shall determine the times and places of the meetings
of the Authority and its committees.

(5) Subject to subsection (6), the Chairman shall preside at al
meetings of the Authority at which he or she is present and in the absence of the
Chairman the Deputy Chairman shall preside. In the absence of the Chairman
and Deputy Chairman the members present shall elect one of their number to
preside.

(6) Neither the Chairman nor the Deputy Chairman shall preside or
continue to preside at a meeting of the Authority if the Authority is of the opinion
that, in accordance with Aboriginal tradition, it would not be appropriate for him
or her to do so.
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(7)  Atameeting of the Authority —

(@  seven members, not less than 2 of whom are mae Aboriginal
members and not less than 2 of whom are female Aboriginal
members, constitute a quorum;

(b)  questions arising shall be determined by a mgjority of the votes of
the members present and voting and in the event of an equality of
votes the person presiding at the meeting shall have a casting vote
in addition to his or her deliberative vote; and

(c)  subject to this Act, the Authority shall determine the procedure to
be followed at or in connection with the meeting.

(80 The quorum and proceedings at a meeting of a committee of the
Authority shall be as determined by the Authority.

(99  The Authority shall cause minutes to be kept of its meetings and of
the meetings of its committees.

(10) An Aboriginal member may require the Authority or a committee
of the Authority of which the Aboriginal member is a member to admit to a
meeting of the Authority or committee, as the case may be, a person who in
accordance with Aborigina tradition is able to assist the member to participate
more fully in the deliberations at the meeting and may require the Authority or
committee to allow the person to address the meeting on the member's behalf, and
the Authority or committee shall comply with the requirement.

(11) A person admitted to a meeting pursuant to subsection (10) shall
not vote on any matter at the meeting.

13. Pr otection of members

No action or proceeding, civil or criminal, shal lie against the Chairman
or a member for or in respect of an act or thing done or omitted to be done in
good faith by amember in his or her capacity as the Chairman or a member.

14.  Annual report

(1)  The Chairman shall, as soon as practicable after 30 June in each
year, submit to the Minister a report on the administration and operation of the
Authority during the previous 12 months to and including 30 June of that year or,
in the case of the first report, during the period since the establishment of the
Authority.

(2)  The Minister shall lay a copy of the report referred to in subsection
(1) before the Legidative Assembly within 6 sitting days of the Assembly after
the Minister receives the report.
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15. Chief Executive Officer

(1) The Administrator shall appoint a Chief Executive Officer of the
Authority who shall be charged with carrying out the decisions of the Authority.

(2)  The Chief Executive Officer shall —
(@  bepaid such saary, allowances and expenses; and
(b)  hold office on such terms and conditions,

as the Minister, with the advice of the Public Service Commissioner, as defined
in the Public Sector Employment and Management Act, determines.

16.  Acting Chief Executive Officer

Where the Chief Executive Officer is or is expected to be absent from duty
or from the Territory, or there is a vacancy in the office of the Chief Executive
Officer, the Authority may appoint a person employed by the Authority, to act as
the Chief Executive Officer during the absence or until the vacancy isfilled.

17.  Other staff of Authority

(1)  The Authority may, on such terms and conditions as are approved
by the Commissioner, as defined in the Public Sector Employment and
Management Act, employ such staff as are necessary to enable it to perform its
functions and exercise its powers.

(20 Whereimmediately before the commencement of this Act a person
was employed under section 15 of the repealed Acts as then in force, that person
shdl, on the commencement of this Act, be an employee of the Authority
employed on the same terms and conditions as applied to the person immediately
before that commencement.

18. Salaries, allowances and expenses

All alowances and other expenses payable to members of the Authority
and the salary, allowances and expenses payable to the Chief Executive Officer
and other persons employed by the Authority shall be paid out of the moneys of
the Authority.

19. Delegation

(1) The Authority may, by resolution, delegate tothe Chairman, a
member or members of a committee of the Authority, the Chief Executive Officer
or a person employed by the Authority any of its powers and functions under this
Act, other than this power of delegation.
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(20 A power or function delegated under this section, when exercised
or performed by the delegate, shal, for the purposes of this Act, be deemed to
have been exercised or performed by the Authority.

(3) A deegation under this section does not prevent the exercise of a
power or the performance of afunction by the Authority.

PART 11l —=SITESPROTECTION PROCEDURE
Division 1A — Application for Authority Certificate
19A. Definitions
In this Division, unless the contrary intention appears —

"non-standard application” means an application classfied by the
Authority under section 19C as non-standard;

"standard application" means an application classified by the Authority
under section 19C as standard.

19B. Application for Authority Certificate

A person who proposes to use or carry out work on land may apply to the
Authority, in aform approved by the Authority, for an Authority Certificate.

19C. Authority to classify application

(1)  The Authority must classify an application under section 19B as
either a standard application or a non-standard application.

(20  When classifying an application in accordance with subsection (1),
the Authority must have regard to the guidelines set out in the Regulations.

19D. Feesand charges
(1) A standard application isto be accompanied by the prescribed fee.

(2) If an application is classified as non-standard, the Authority may
charge the applicant an amount, calculated in accordance with the Regulations,
that represents the Authority's costs and expenses in respect of the determination
of the application.
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19E. Non-standard application

(1) If the Authority classifies an application as non-standard, the
Authority must —

(& give notice to the applicant accordingly, including advising the
applicant that charges will apply in respect of the determination of
the application;

(b)  provide the applicant with a copy of the guidelines that relate to —

() the classfication of an application as a standard or
non-standard application; and

(i)  the chargesthat will apply in respect of the determination of
the application; and

(o) if the applicant requests — provide the applicant with an estimate of
the amount of the charges that will apply in respect of the
determination of the application.

(20 An applicant who intends to proceed with a non-standard
application must confirm in writing within 60 days of receiving notice under
subsection (1)(a) that the charges applicable in respect of the application will be
met by the applicant.

(3) If an applicant fails to confirm in accordance with subsection (2)
that the charges will be met, the application is taken to have lapsed.

19F. Authority to consult with custodians

As soon as practicable (but not later than 60 days or such longer period as
the Minister approves) after —

(@ astandard application is received; or

(b)  written confirmation in accordance with section 19E(2) is received
in relation to a non-standard application,

the Authority must consult with the custodians of sacred sites on or in the vicinity
of the land to which the application relates that are likely to be affected by the
proposed use or work.

19G. Applicant may request conference with custodians

(1) An applicant under section 19B may request the Authority to
arrange a conference on the application or terms and conditions of an Authority

10
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Certificate, or as the case may be, between the applicant and the custodians of the
relevant sites.

(2) A request under subsection (1) isto be in writing and may be made
before or after the issue of an Authority Certificate in relation to the land.

(3) If arequest for a conference has been made under subsection (1),
the applicant or a custodian of a site with whom the applicant has requested the
conference may apply to the Authority for the conference to be held in the
presence of the Authority or a member or committee of the Authority authorised
by the Authority for that purpose.

(4) If arequest for a conference has been made under subsection (1),
the Authority must —

(@  assess whether the holding of the conference is likely to entail
significant costs, having regard to the matters prescribed in the
Regulations; and

(b) if the conferenceislikely to entail significant costs—

(1) advise the applicant that charges will apply to recover the
costs of the Authority;

(i)  provide the applicant with a copy of the guidelines that
relate to the charges that will apply in respect of the
conference; and

(iii) if the applicant requests — provide the applicant with an
estimate of the amount of the charges that will apply in
respect of the conference.

(5) An applicant who intends to proceed with a request for a
conference must confirm in writing within 60 days of receiving notice that
charges will apply in respect of the conference that the charges will be met by the
applicant.

(6) If an applicant fails to confirm in accordance with subsection (5)
that the charges will be met, the request for the conference is taken to have been
withdrawn.

19H. Applicant may have matter referred to Minister
(1)  Anapplicant who is aggrieved by —

(@ a decison by the Authority to classify an application as
non-standard;

11
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(b)  the amount of charges applied in respect of the determination of a
non-standard application; or

(c)  theamount of charges applied in respect of a conference referred to
in section 19G,

may make written submissions on the matter and require the Authority to refer
the matter to the Minister.

(20 The Authority must refer the submissions referred to in
subsection (1) to the Minister together with the Authority's comments and the
Minister must decide the matter.

19J. Minister may require security

The Minister may require an applicant who is liable for charges in respect
of a non-standard application or a conference to lodge with the Minister security,
in the amount the Minister thinksfit, for the charges.

19K. Account for charges

(1)  When the costs incurred by the Authority in respect of determining
a non-standard application or in respect of a conference requested under
section 19G are known, the Authority must calculate the charges applicable in
accordance with the guidelines set out in the Regulations and provide the
applicant with an account advising the amount payable and the date by whichiit is
to be paid.

(2)  On recept of an account under subsection (1), the applicant must
pay to the Authority the amount payable by the specified date.

19L. Conferencewith custodians
(1) If —

(@ the Authority receives a request under section19G for a
conference; and

(b) if applicable — confirmation in accordance with section 19G(5) has
been received that charges will be met,

the Authority must, within 60 days of —
(c)  receiving the request or the confirmation (as appropriate); or

(d)  theexpiry of the period specified under section 19F,

12
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whichever isthe later, arrange for the conference to be held as soon as practicably
suits the applicant and the custodians.

(2)  TheMinister may, in the circumstances of a particular case, allow a
longer period as the Minister specifies within which period the Authority must
arrange for the conference to be held.

(3) If arequest for a conference is received under section 19G before
the Authority has determined the application in relation to which the conference
IS requested, the Authority must stay the making of a decision to issue or refuse to
issue an Authority Certificate in the matter until the conference has been held,
unless the request is sooner withdrawn in writing or taken to be withdrawn under
section 19G(6).

Divison 1 — Avoidance of Sacred Sites
20.—21. [Repealed]
22.  Authority Certificate

(1) The Authority shall, where it is satisfied that, in relation to an
application under section 19B —

(@  thework or use of the land could proceed or be made without there
being a substantive risk of damage to or interference with a sacred
siteon or in the vicinity of the land; or

(b) an agreement has been reached between the custodians and the
applicant,

issue an Authority Certificate to the applicant (which, in the case where an
agreement referred to in paragraph (b) has been reached, is in accordance with the
agreement) —

(c)  describing the part or parts of the land on which the work proposed
in the application may be carried out or use made (or on which the
work may not be carried out or use made, as the case may be) with
sufficient particularity to enable the land and part or parts to be
identified; and

(d)  setting out the conditions, if any, on which under this Act the work
may be carried out or use made as the Authority thinks accords
with the custodians wishes or, if an agreement has been reached
between the custodians and the applicant, accords with that
agreement.

13



Northern Territory Aboriginal Sacred Stes Act

23. Variation of Certificate

A person to whom an Authority Certificate isissued or who would, under
section 19B, be entitled to apply for an Authority Certificate, may apply to the
Authority for a variation of an Authority Certificate and Division 1A and this
Division, with the necessary changes, apply as if the application for the variation
were an application for a Certificate.

24.  New applicationson refusal of Authority

Where the Authority refuses to issue an Authority Certificate on an
application under section 19B or vary a Certificate on an application under
section 23, the applicant may not again apply under that section for the issue or
variation, as the case may be, of an Authority Certificate in respect of the land or
part of land to which the original application related, except with the permission
inwriting of the Minister.

25.  Effect of Certificate
Subject to the conditions, if any, of the Certificate, a person may —

(@  enter and remain on that part or those parts of land the subject of an
Authority Certificate on which, under the Certificate, work or ause
proposed in the application for the Certificate may be carried out or
made; and

(b)  do such things on the land as are reasonably necessary for carrying
out that work or making that use of the land.

26. Regigter of Certificates, &c.

The Authority shall keep, in a form approved by the Minister, a separate
register in which it shall keep a copy of al applications made and certificates
issued under Divisions 1 and 3 of this Part, details of al refusals to issue a
certificate and such other information asis prescribed.

Divison 2 — Documenting, Evaluating and Registering Sacred Sites
27. Application to have siteregistered

(1) A custodian of a sacred site may apply to the Authority for the site
to be registered in the Register.

(2)  Assoon as practicable after an application under subsection (1) is
received by the Authority it shall consult with the applicant and other custodians,
if any, of the sacred site to determine —

14
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(@  thebasison and extent to which the applicant and other custodians,
if any, are entrusted with responsibility for the site according to
Aboriginal tradition;

(b)  the name or names and addresses of the custodian or custodians,
(c)  thestory of the site according to Aborigina tradition;
(d)  thelocation and extent of the site;

(e) the restrictions, if any, according to Aborigina tradition, on
activitiesthat may be carried out on or in the vicinity of the site;

(f)  thephysical featuresthat constitute the site;

(g0 whether, and if so to what extent, the period of the registration
should be limited; and

(h)  therestrictions, if any, that should be applied to information about
matters referred to in paragraph (c) or (f) divulged by the custodian
or custodians.

(3)  Except to the extent that the Authority determines under subsection
(2)(h) that the information should not be recorded, the Authority shall reduce to
writing the information obtained as aresult of consultations under subsection (2).

28. Representations by ownersof land on which site situated

(1) Beforeregistering a sacred site as the result of an application under
section 27(1) the Authority shall give to each owner of land comprised in the site
or on which the siteis situated a notice —

(@  giving details of the area concerned;

(b) inviting the owner to make written representations in connection
with the application by a specified date, being not earlier than 28
days after the receipt of the notice; and

(c)  specifying an address to which such representations may be sent.

(2)  The Authority shall give due consideration to all representations
made by an owner as the result of an invitation under subsection (1)(b) and in
particular shal make and record its findings in relation to the immediate or
possible detrimental effect, if any, the fact that the site is a sacred site may have
on the owner's proprietary interest in the land.

15
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(3)  Wherethe owner of land to whom a notice under subsection (1) has
been given advises the Authority that the owner's intended work on or use of the
land may be constrained by the existence of the sacred site, the Authority shall
advise the owner, in writing, of the owner's right to apply for an Authority
Certificate in relation to the land.

29. Registering of sacred sites
Where after examining and evaluating —

(@  theinformation obtained as a result of consultations under section
21(2);

(b)  any representations made under section 28(1); and
(©)  such other information concerning the site asis available to it,

the Authority is satisfied that the site the subject of the application is a sacred site,
it shall place the information recorded in pursuance of section 27(3) and arecord
of its findings referred to in section 28(2), if any, in the Register and on its so
doing the site is registered as a sacred site for the purposes of this Act.

Division 3—Review Procedure
30. Application for review

(1) A peson who applied under section 19B for an Authority
Certificate and who is aggrieved by —

(@  adecision or action of the Authority under Division 1; or

(b)  the falure by the Authority within a reasonable time to come to a
decison on an application or request under Divison 1A or
Divison 1,

may apply to the Minister for areview of the decision, action or failure.

(20 As soon as practicable after recelving an application under
subsection (1) the Minister shall, after consulting with the Authority, request the
Authority to conduct a review of the matter the subject of the application or
refuse to ask the Authority to review the matter, and the Minister shall, in writing,
advise the applicant accordingly.

(3)  Where the Minister refers a matter to the Authority for review, the
Authority shall provide—

(@  theapplicant under subsection (1);

16
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(b)  where appropriate, the custodians of sacred sites affected; and

(c)  any other person appearing to the Authority to be affected,
with anotice —

(d)  stating the matter to be reviewed;

(e) inviting them to make written representations in connection with
the review by a specified date, being not earlier than 28 days nor
later than 60 days after the date of the notice; and

(f)  specifying an address to which such representations may be sent.

(4  Where, after due consideration of all representations made as a
result of an invitation under subsection (3)(e) (but not later than 28 days after the
latest time limited by the notices under that subsection for the making of those
representations), the Authority does not, by exercising its powers under any other
provision of this Act, satisfy the concerns of the applicant for the review, it shall
provide the Minister with a report and its recommendations on the matter and
copies of al documents or records likely to be relevant to the Minister's
consideration of it.

31. Consderation of report and recommendations

As soon as practicable after the Minister receives the report and
recommendations provided under section 30(4), the Minister shall consider the
report, its attached documents, if any, the Authority's recommendations and such
other information as is available to him or her and, where the Minister considers
it appropriate to enable him or her to better make his or her decision in relation to
the application, discuss with the applicant, the custodians and any other person or
body who or which, in the Minister's opinion, has a legitimate interest in the
outcome of the Minister's decison, any aspect of the report and
recommendations.

32. Decison of Minister

(1) After consdering the matter and carrying out the discussions, if
any, referred to in section 31 the Minister may in his or her discretion —

(@  uphold the decision or action of the Authority; or

(b)  issue to the applicant for the review a certificate in relation to the
land or any part of the land comprised in asacred site or on which a
sacred Site is Situated, setting out conditions, if any, on which work
may be carried out on or use made of the land as the Minister
thinksfit.
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(20 A cetificate under subsection (1)(b) has the same effect as an
Authority Certificate and where it is in conflict with an Authority Certificate the
Authority Certificate, to the extent of that inconsistency, has no force or effect.

(33 As soon as practicable after making it, the Minister shall, in
writing, give to the Authority and each person to whom a notice of the relevant
review was given under section 30(3), a notice of the Minister's decision, the
reasons for the decision and, where the Minister issues a certificate as a result of
the decision, a copy of that certificate.

(4)  Where the Minister issues or refuses to issue a certificate under
subsection (1)(b), the applicant, under section 30, may not seek a further review
under that section unless the basis for the application is substantially different
from the previous application and information, documents or records that are
likely to be relevant for the consideration of the Minister, being information,
records or documents that were not available to the Minister at the time of
considering the previous application, will be avalable to the Minister in
connection with the consideration of the further application.

(5) TheMinister shal causeto be laid before the Legidative Assembly
a copy of any notice given by him or her under subsection (3), together with a
copy of the reasons given therewith.

PART IV —OFFENCES, PENALTIES AND PROCEDURES
33. Entryonto sacred sites

Except in the performance of a function under this Act or otherwise in
accordance with this Act (including a certificate or permission or approva under
this Act) or the Land Rights Act, a person shall not enter or remain on a sacred
ste.

Penalty: In the case of a natura person — 200 penaty units or
imprisonment for 12 months.

In the case of abody corporate — 1 000 penalty units.
34. Work on sacred site
(1) A person shall not carry out work on or use a sacred site.

Penalty: In the case of a natura person — 400 pendty units or
imprisonment for 2 years.

In the case of abody corporate — 2 000 penalty units.
(2) Itisadefenceto aprosecution for an offence against subsection (1)

if it is proved that the defendant carried out the work on or used the sacred site

18



Northern Territory Aboriginal Sacred Stes Act

with, and in accordance with the conditions of, an Authority Certificate or a
Minister's Certificate permitting the defendant to do so.

35. Desecration
A person shall not desecrate a sacred Site.

Penalty: In the case of a natura person — 400 penaty units or
imprisonment for 2 years.

In the case of abody corporate — 2 000 penalty units.
36. Defences

(1)  Subject to subsection (2), it is a defence to a prosecution for an
offence against section 33, 34(1) or 35 if it is proved that the defendant had no
reasonable grounds for suspecting that the sacred site was a sacred sSite.

(20 Where a sacred site in respect of which a charge for an offence
against section 33, 34(1) or 35islaid ison Aboriginal land within the meaning of
the Land Rights Act, the defence provided by subsection (1) shall not be available
unlessit isalso proved that —

(@  the defendant's presence on the land comprised in the sacred site
would not have been unlawful if the land had not been a sacred
site; and

(b)  the defendant had taken reasonable steps to ascertain the location
and extent of sacred sites on any part of that Aborigina land likely
to be visited by the defendant.

37. Contravention of sites avoidance conditions

A person who contravenes or fails to comply with a condition of an
Authority Certificate or a Minister's Certificate relating to work which may be
done on or use that may be made of land and by so doing causes damage to a
sacred site or distress to a custodian of a sacred site, is guilty of an offence.

Penalty: In the case of a natura person — 200 pendty units or
imprisonment for 12 months.

In the case of abody corporate — 1 000 penalty units.
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38.  Secrecy

A person shall not, either directly or indirectly, except for the purposes of
this Act or as permitted by the Authority —

(&  make a record of, or communicate to a person, information of a
secret nature according to Aborigina tradition acquired by reason
of his or her membership of, or employment in the service of, the
Authority or involvement in a procedure for the purposes of this
Act; or

(b)  produce to a person, or permit a person to have access to, a
document furnished or produced for the purposes of this Act,
including the Register and the register and other records referred to
in section 26.

Penalty: 400 penalty units or imprisonment for 2 years.
39.  Authority to bring prosecutions

A prosecution for an offence against this Act or the Regulations shall not
be brought except by the Authority.

PART V —MISCELLANEOUS
40. Non-derogation from other lawsor rights

(1)  Nothing in Part |11 purports or shall be taken to derogate from a
provision of any Act requiring consent, approval or permission for the work or
use of the land the subject of an Authority Certificate or Minister's Certificate or
from the Aboriginal and Torres Strait ISlander Heritage Protection Act 1984 of
the Commonwealth or the Land Rights Act.

(2)  Nothing in this Act shall be taken to prevent a person from directly
communicating with a custodian about a sacred site or land on which a sacred site
IS Situated.

41. Powersto protect sacred sites

(1)  Without limiting the power of the Administrator to otherwise take
steps to protect a sacred site, the Administrator may take, or promote, or cause to
be taken, steps to protect sacred sites, under such laws in force in the Territory as
the Administrator considers appropriate —

(@ by theacquisition of an area of land;

(b) by thereservation of an area of Crown land;
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(c)  bythevesting of titleto an area of Crown land in the Authority;

(d  wherelandisvestedin, or isunder the care, control or management
of, a statutory corporation, by recommending the taking of special
measures, including the making of by-laws, for the protection of
the site; and

(e)  where a person has an estate or interest in land, by recommending,
and assisting with the funding of, special measures for the
protection of the site.

(2)  The Regulations may provide for or relate to the protection of a
sacred Site.

42.  Wishesof Aboriginalsto be taken into account

Before exercising a power under this Act in respect of a sacred site, the
Authority or the Minister, as the case may be, shall take into account the wishes
of Aboriginals relating to the extent to which the sacred site should be protected.

43. Permission to enter and remain on sacred site

(1)  Subject to the conditions, if any, of an Authority Certificate or a
Minister's Certificate, a person may enter and remain on a sacred site with the
approval of the custodians of the site or the Authority provided that the person
does so in accordance with the conditions, if any, to which the approval is
subject.

(2) Inthissection—

(@  "approva" includes a permit issued under section 29, and a written
permission referred to in section 31(4), of the repealed Acts in
effect immediately before the commencement of this Act;

(b)  "Authority" includes the Authority under the repealed Acts.
44.  Proprietary rightsof ownersof land preserved

(1)  Subject to subsection (2) and the conditions, if any, of an Authority
Certificate or a Minister's Certificate, the owner of land comprised in a sacred
Site, or a person with the express permission of the owner, may enter and remain
on that land and do anything thereon for the normal enjoyment of the owner's
proprietary interest in the land.

(2)  Nothing in subsection (1) shall be taken to give a person a greater
right with the permission of the owner than that possessed by the owner himself
or herself.
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45. Evidencethat siteissacred site
For the purposes of this Act, production of —
(@  theRegister; or

(b)  acertificate issued under the common seal of the Authority or the
hand of the Chief Executive Officer certifying that an area of land
is or was on a specified date registered in the Register,

shall be accepted as prima facie evidence by all courts, judges and persons acting
judicialy, without further proof being required, that an area of land on the
Register or the area of land to which the certificate relatesis a sacred site.

46.  Aboriginals right of accessto sacred sites

Notwithstanding this or any other Act, Aboriginals shall have access to
sacred Sites in accordance with Aborigina tradition and entry pursuant to such
access is not an offence under this Act.

47.  Accessto sacred sites across other land

(1)  Notwithstanding any Act or rule of law to the contrary, a person
with the express approval of the custodian of a sacred site, the Authority or the
Minister may, for a purpose —

(@  permitted by Aboriginal tradition;

(b)  reasonably necessary for or in connection with the performance of
afunction or the exercising a power under this Act; or

(©)  reasonably necessary for or in connection with the preparation of
an application under this Act or the Aboriginal and Torres Srait
Iander Heritage Protection Act 1984 of the Commonwesalth or
the preparation or hearing of a claim under the Land Rights Act,

by reasonable means and by the most direct practical route between a place of
public access and the sacred site (or between sacred sites), after giving reasonable
notice to the owner of the land he or she proposes to cross, but subject to
subsection (2), cross any land to that sacred site or between sacred sites.

(20  Wherethe owner of land given notice under subsection (1) requests
that an alternative route across the land be taken so as not to obstruct the owner's
normal activities on the land, a person to whom subsection (1) applies shall not
cross the land except by that alternative route.
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(3)  Nothing in subsection (1) shall be taken to authorize a person to
whom it applies to camp or otherwise reside on the land which under that
subsection he or she may cross.

(4 A person who prevents a person from or obstructs a person
exercising aright under subsection (1) is guilty of an offence.

Penalty: Where the guilty person is a natura person — 200 penalty
units or imprisonment for 12 months.

Where the guilty person is a body corporate — 1 000 penalty
units.

48.  Inspection of register and other records

A person may at any reasonable time, on payment of the prescribed fee
ingpect so much of the Register or other records of the Authority as the Authority,
in pursuance of section 10(g), isrequired to make available for public inspection.

48A. Acquidtion tobeon just terms

(1) If the application of a provision of this Act in a particular case
would result in an acquisition of property otherwise than on just terms, the person
from whom the property is acquired is entitled to such compensation as is
necessary to ensure that the acquisition is on just terms.

(2) A court of competent jurisdiction may determine the amount of
compensation or make the orders that, in its opinion, are necessary to ensure that
the acquisition ison just terms.

(3) Insubsection (1) —
"this Act" includes the repealed Acts.
48B. Feesand chargesaredebt dueand payable

(1) A fee or charge payable to the Authority under this Act is a debt
due and payable to the Authority.

(2)  The Authority may waive al or part of afee or charge under this
Act.

49. Regulations

(1) The Administrator may make regulations, not inconsistent with this
Act, prescribing matters —

(@  required or permitted by this Act to be prescribed; or
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(b)  necessary or convenient to be prescribed for carrying out or giving
effect to this Act.

(1A) The Regulations may prescribe —

(&  guidelines for the Authority when classifying an application for the
purposes of section 19C;

(b)  the method of determining the charges that are payable in respect
of anon-standard application; and

(c)  the method of determining the charges that are payable in respect
of aconference referred to in section 19G.

(20 The Regulations may provide for a penalty, not exceeding
100 penalty units, for an offence against the Regulations.

PART VI —REPEAL, SAVINGSAND TRANSITIONAL
50. Repeal
The Acts, and provision of an Act, listed in the Schedul e are repeal ed.
51. Savingof register, &c.

(1) Theregister set up under section 24 of the repealed Actsasin force
immediately before the commencement of this Act, and all other records of the
Authority as then constituted under those Acts, shall, on the commencement of
this Act, become the property of the Authority and shall be kept and retained by
the Authority, as records of the Authority.

(2) A dteregistered on the register referred to in subsection (1) at the
commencement of this Act shall be deemed to be a site in respect of which an
application under section 27(1) by the custodian or custodians has been made on
the date of commencement of this Act and, subject to subsections (3) and (4),
Division 2 of Part 111, with the necessary changes, applies accordingly.

(3)  Where the Authority is of the opinion that there is available to it
from the register and other records of the Authority under the repealed Acts
sufficient information to enable it to determine the matters referred to in section
27(2) and to record the information required by section 27(3) to be recorded, it
may dispense with the need to consult with the custodians of a site and rely on
that available information.

(4)  Until agtereferred to in subsection (2) is registered in accordance
with section 29 or the Authority decides not to so register it, for al purposes of
this Act, other than Division 2 of Part 111 —
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(@  thedteshal be deemed to beregistered in the Register;

(b)  the part of the register referred to in subsection (1) relating to the
site shall be deemed to be part of the Register; and

(c)  subject to an Authority Certificate or a Minister's Certificate, entry
onto, the carrying out of work on, or the use of, the land comprised
in the site shall be deemed to be subject to the same conditions as
applied immediately before the commencement of this Act.

(5) Notwithstanding anything in this section, where the Authority is
requested by the custodian or custodians of a sacred site to remove from the
register referred to in subsection (1) al record of the sacred site, the Authority
shall remove the record accordingly and subsections (2) and (4) cease to apply to
or inrelation to that sacred site.

(6) This section expires at the expiration of 3 years after the
commencement of this Act.

52.  Interim Authority

Until the Authority is first properly constituted under this Act, the
members of the Authority appointed by the Administrator under section 5 of the
repealed Acts and holding office immediately before the commencement of this
Act shall congtitute the Authority under this Act, and the provisions of Divison 1
of Part Il of the repealed Acts relating to termination of membership, leave of
absence, acting appointments and meetings shall apply, with such changes as the
Minister thinks necessary to enable the Authority to perform its functions and
exerciseits powers, asif those provisions were contained in this Act.

53.  Appointment of first Chairman, &c.

(1) As soon as practicable after the Authority is first properly
congtituted under this Act, the Minister shall call a meeting of the Authority at
which it shall nominate an Aborigina member to be its Chairman and another to
beits Deputy Chairman.

(2)  Atameeting called pursuant to subsection (1) the members present
shall elect one of their number to preside until the resolution as to the member to
be nominated as Chairman is passed and on that resolution being passed that
member shall be taken to be the Chairman for the purposes of section 12,
notwithstanding that he or she has not yet been appointed under section 6(3).

54.  Property of former Authority

In addition to the register and records referred to in section 51(1), al other
property or interests held by the Authority under the repealed Acts for the
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purposes of those Acts immediately before the commencement of this Act shal,
on that commencement, become the property of the Authority and shall be
applied by the Authority or exercised, as the case may be, for the purposes of this
Act.

SCHEDULE

Section 50
ACTSAND PROVISIONSREPEALED

Act or Provision Number and year

Aboriginal Sacred Stes Ordinance No. 115, 1978
1978

Aboriginal Sacred Stes Act (No. 2) No. 116, 1978
1978

Aboriginal Sacred Stes Amendment No. 57, 1983
Act 1983

Section 9(1) of the Public Service and
Satutory Authorities Amendment Act
1985

Notes

1. The Northern Territory Aboriginal Sacred Stes Act comprises the
Northern Territory Aboriginal Sacred Stes Act 1989 and amendments made by
other legidation, the details of which are specified in the following table:

Act Number andyear Dateof assentby  Date of
Administrator commencement

Northern No. 29, 1989 23 June 1989 15 Aug 1989 (a)
Territory

Aboriginal Sacred

StesAct 1989

Public Sector No. 28, 1993 30 June 1993 1 July 1993 (b)
Employment and

Management

(Consequential
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Amendments) Act
1993

Financial No. 5, 1995 21 Mar 1995 1 Apr 1995 (c)
Management

(Consequential

Amendments) Act

1995

Mental Health No. 11, 1999 25 Mar 1999 1 Feb 2000 (d)
and Related

Services

(Consequential

Amendments) Act

1999

Northern No. 65, 2002 9 Dec 2002 15 Aug 1989 (e)
Territory

Aboriginal Sacred

Stes Amendment

Act 2002

Northern No. 47, 2003 18 Sept 2003 3 Mar 2004 (f)
Territory

Aboriginal Sacred

Stes Amendment

Act 2003

(@  Seesection 2 and Gazette 45, dated 15 August 1989.

(b) See section 2, section 2 of the Public Sector Employment and
Management Act 1993 and Gazette S53, dated 29 June 1993.

(c)  Seesection 2, section 2 of the Financial Management 1995 and Gazette
S13, dated 31 March 1995.

(d)  See section 2, section 2 of the Mental Health and Related Services Act
1998 and Gazette G3, dated 26 January 2000, p. 2.

(8)  Seesection 2 and back note 1 of the Northern Territory Aboriginal Sacred
Stes Amendment Act 2002.

(f)  Seesection 2 and Gazette G9, dated 3 March 2004, p. 5.
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Table of Amendments
Section
5. Amended by No. 5, 1995, s. 19
7. Amended by No. 11, 1999, s. 4
10. Amended by No. 47, 2003, s. 9
15. Amended by No. 28, 1993, s. 3
17. Amended by No. 28, 1993, s. 3
Heading
Division 1A Inserted by No. 47, 2003, s. 4
19A. Inserted by No. 47, 2003, s. 4
19B. Inserted by No. 47, 2003, s. 4
19C. Inserted by No. 47, 2003, s. 4
19D. Inserted by No. 47, 2003, s. 4
19E. Inserted by No. 47, 2003, s. 4
19F. Inserted by No. 47, 2003, s. 4
19G. Inserted by No. 47, 2003, s. 4
19H. Inserted by No. 47, 2003, s. 4
19J. Inserted by No. 47, 2003, s. 4
19K. Inserted by No. 47, 2003, s. 4
19L. Inserted by No. 47, 2003, s. 4
20. Repealed by No. 47, 2003, s. 5
21. Repeded by No. 47, 2003, s. 5
22. Amended by No. 47, 2003, s. 9
23. Amended by No. 47, 2003, s. 9
24. Amended by No. 47, 2003, s. 9
30. Amended by No. 47, 2003, s. 9
33. Amended by No. 47, 2003, s. 9
34. Amended by No. 47, 2003, s. 9
35. Amended by No. 47, 2003, s. 9
37. Amended by No. 47, 2003, s. 9
38. Amended by No. 47, 2003, s. 9
47. Amended by No. 47, 2003, s. 9
48. Amended by No. 47, 2003, s. 6
48A. Inserted by No. 65, 2002, s. 3
48B. Inserted by No. 47, 2003, s. 7
49, Amended by No. 47, 2003, s. 8
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